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In the District Court of the United States for the 
Western District of Washington, Northern 
Division. 

IN BANKRUPTOCY—No. 5025. 


In the Matter of WENATCHEE HEIGHTS 
ORCHARD COMPAN Y, a Corporation, 
Bankrupt. 
Petition for Adjudication. 
To the Honorable J udges of the Above-entitled 
Court: 

The petition of the undersigned, all of whom are 
creditors and parties in interest herein, respectfully 
Shows: 

I. That Wenatchee Heights Orchard Company, a 


*Page-number appearing at foot of page of original certified Record. 
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corporation, has for the greater portion of the six 
months next preceding the date of the filing of this 
petition had its principal place of business in the city 
of Seattle, State and district aforesaid, and owes 
debts to the amount of One Thousand Dollars and 
upwards and is insolvent. 

2. That the said Wenatchee Heights Orchard 
Company is a corporation organized and existing 
under the laws of the State of Washington, with its 
principal office and place of business at Seattle, in 
said District, and that it is a business and commercial 
corporation and is not a municipal railroad, insur- 
ance or banking corporation. 

3. That your petitioners are creditors of the said 
Wenatchee Heights Orchard Company, having claims 
against it amounting in the aggregate in excess of 
securities held by them to the sum of Five Hundred 
Dollars. 

4. That none of your petitioners is entitled to 
priority of payment of his said claim within the 
meaning of Section 64 (b) of the United States Bank- 
ruptey Act and amendments thereof; nor has any 
of your petitioners reccived a [4] preference 
within the meaning of Section 60 (a)-(b) of said 
law as amended. 

d). That the nature and amount of your petition- 
ers’ claims are as follows: 

(a) That heretofore these petitioners for value 
purchased from the said Wenatchee Heights Orchard 
Company certain real property, said property being 
situated in Chelan County, Washington, and being 
a portion of what is known and designated as We- 


J. B. Lincoln. 3 


natchee Heights Orchard Tracts, together with a 
perpetual water right to irrigate said land to the ex- 
tent of two acre feet of water per acre per year dur- 
ing the irrigation season of each year, to wit, from 
the first day of April to the first day of November 
of each year, as stated in certain written contracts 
exeeuted and delivered by the said Wenatchee 
Heights Orchard Company, a corporation, to said 
purchasers, and that numerous and divers other per- 
sons hold water right deeds and coutracts of like 
tenor and effect from the said Wenatchee Heights 
Orchard Company, a corporation, all of said deeds 
and coutracts being substantially as shown by Ex- 
hibit ‘‘A’’ hereunto annexed and hereby referred 
to and made a part hereof. 

(b) That the lands of all of the petitioners herein 
are dry and arid and require artificial irrigation 
to make such lands, or any portion thereof, valu- 
able for agricultural or horticultural purposes, and 
that such lands without such artificial irrigation 
are without commercial value whatever, and that 
two acre-feet of water per acre per annum during 
said irrigation period of each year are necessary 
for the irrigation of said lands. [5] 

(c) That the lands of all of the petitioners and 
divers and numerous peysons holding water right 
deeds and contracts from the said Wenatchee 
Heights Orchard Company, a corporation, are 
planted to orehards which are either in bearing or 
are coming into bearing and require the full amount 
of two acre-feet of water per acre per annum for 
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the irrigation thereof during the irrigation season 
of each year. 

(d) That the irrigation system of said Wenat- 
chee Heights Orchard Company, a corporation, con- 
sists of seventy-ecight shares (or perhaps more) of 
stock in the Spring Hill Irrigation Company, a cor- 
poration organized and existing under and by vir- 
tue of the laws of the State of Washington, the 
said Spring Hill Irrigation Company operating and 
maintaining an irrigation system on what is known 
as Wheeler Hill, located in Chelan County, Wash- 
ington, in close proximity to the lands of the peti- 
tioners herein. 

(e) That the interest of the said Wenatchee 
Heights Orchard Company, a corporation, in and 
to the waters of said Spring Hill Irrigation Com- 
pany, as said irrigation is now maintained, is not 
sufficient to supply petitioners herein, and other 
persons holding said water right deeds and con- 
tracts from the said Wenatchee Heights Orchard 
Company, a corporation, with water equivalent to 
two acre-feet of water per acre per annum for the 
land of the petitioners and other persons, or any 
substantial part thereof, or in any amount exceed- 
ing one-third of the amount provided for in said 
water right deed and contracts, during said irriga- 
tion season. 

(f) That at all times since the execution and de- 
livery of said water right deeds and contracts the 
said Wenatchee Heights Orchard Company, a cor- 
poration, has failed and refused to supply to the per- 
sons entitled thereto water as provided [6] in 
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and by said water right deeds and contracts (in- 
cluding these petitioners) the amount of water 
named in said deeds and contracts, or water in any 
amount exeeeding one-third of the amount named 
in said deeds and contracts. 

(g) That in addition to the failure and refusal 
of the said Wenatchee Heights Orchard Company, 
a corporation, to supply the said lands of these peti- 
tioners and said sundry other persons with the 
water provided for in and by said water right deeds 
and contracts and required by said lands, the said 
Wenatchee Heights Orchard Company, a corpora- 
tion, has failed and refused, and does now fail and 
refuse to give said lands and the trees planted 
therein and the other improvements upon said lands, 
the cultivation, pruning, spraying and eare pro- 
vided for in said contracts, and in some instances 
has failed and refused to exercise the proper care 
in the planting of trees in said lands. 

(h) That the said Wenatchee Heights Orchard 
Company, a corporation, has not paid the taxes and 
assessments upon the said lands to the extent re- 
quired by said contracts, and that the unpaid and 
delinquent taxes whieh said corporation should pay 
and has not paid amount at this time to at least 
$1,200.00, as will more fully appear from the records 
in the office of the County Treasurer of said Chelan 
County. 

(i) That in the case the claims of the petitioning 
ereditors are founded upon express contracts in 
writing, as hereinbefore alleged, and that the claims 
of the petitioners, though unliquidated, are each 
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founded upon said express contracts and are proy- 
able claims under the provisions of the United States 
Bankruptey Act and amendments thereof; that the 
lands of petitioners and the least amount of dam- 
ages [7] to which petitioners contend they are 
entitled by reason of_the aforesaid neglect, failure 
and refusal of said Wenatchee Heights Orchard 
Company, a corporation, to perform its contracts 
as hereinbefore set forth are particularly set forth 
in Exhibit ‘‘B’’ hereunto annexed and hereby re- 
ferred to and made a part hereof. 

(j) That in addition to the claims mentioned in 
said Exhibit ‘‘B,’’ Jeane Sage Hotchkin, one of said 
claimants, has a demand for the default of said 
Wenatchee Heights Orchard Company, a corpora- 
tion, to irrigate her said lands for the year 1909, 
which demand has heretofore been sued on by the 
said Jeane Sage Hotchkin in the Superior Court 
of the State of Washington for said Chelan County, 
and in said suit liquidated in the sum of $1,750.00, 
or thereabouts, and judgment accordingly entered in 
said Superior Court. 

(k) That each and all of the claims of these peti- 
tioners (except the $1,750.00 claim of the said Jeane 
Sage Hotchkin) are in legal effect the same as the 
said $1,750.00 judgment claim of the said Jeane Sage 
Hotchkin, and that these petitioners do here and 
now apply to the Court that their said claims (with 
the exception of the said $1,750.00 judgment demand 
in favor of the said Jeane Sage Hotchkin) be liqui- 
dated in such manner as this Court shall direct, the 
petitioners here and now suggesting to the Court 
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that said unliquidated claims be liquidated at the 
trial of this eause, if trial be had; and that after 
said liquidation said claims may be proved and al- 
lowed against the estate of said bankrupt; that said 
elaims are each provable demands against the estate 
of the said bankrupt. [8] 

6. And your petitioners further represent that 
the said Wenatchee Heights Orchard Company, a 
corporation, while insolvent and within four months 
next preceding the date of this petition, committed 
an aet of bankruptey in that heretofore and on, to 
wit, the 17th day of January, 1913, because of in- 
solveney, a receiver was put in charge of its prop- 
erty under the laws of the State of Washington 
by the Superior Court of the State of Washington 
for King County, in that certain cause then and 
theretofore and now pending in said court, entitled 
‘William P. McElwain and F. E. Ryer as Plaintiffs, 
Against the said Wenatchee Heights Orchard Com- 
pany, a Corporation, and Others, as Defendants,”’ 
said cause bearing No. 91,741 upon the records of 
said court. 

Wherefore, your petitioners pray that service of 
this petition, with a subpoena, may be made upon 
the said Wenatchee Heights Orchard Company, a 
corporation, as provided in the Acts of Congress 
relating to bankruptey, and that said corporation 
may be adjudged a bankrupt within the purview of 
said acts, and that the unliquidated provable claims 
of the petitioners herein against the said bankrupt 


8 L. V. Wells vs. 


be liquidated in such manner and at such time as 
this Court may direct. 


J.B. LINCOLN, 
Petitioner. 

H. P. JOHNSTON, 
Petitioner. 

W. W. WHITH, 
Petitioner. 


RAYMUND D. OGDEN, 
Attorney for Petitioners. [9] 


United States of America, 
Western District of Washington, 
Northern Division,—ss. 

J. B. Lincoln, H. P. Johnston and W. W. White, 
being three of the petitioners above named, do 
hereby make solemn oath that the statements con- 
tained in the foregoing petition, subscribed by them, 
are correct. 

[Seal] WM. J. TAYLOR, 
Notary Public in and for the State of Washington, 

Residing at Seattle. [10] 


Exhibit ‘‘A’’—Fruit Land Contract. 

It is hereby agreed by and between the Wenatchee 
Heights Orchard Company, a corporation, herein- 
alter called the grantor, and ,.....,,, hereinafter 
called the grantee, that the said grantor will sell to 
the said grantee and that said grantee will purchase 
of the said grantor the following described tract of 
land situated in Chelan County, State of Washing- 
ton, and particularly described as follows, to wit: 
Tract Niue? ...... , Block Number ...... of 
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Wenatehee Heights Orchard Tracts, Chelan County, 
Washington, according to the recorded plat thereof, 
together with a perpetual right appurtenant to said 
land to the use of water as hereinafter provided, to- 
gether with the appurtenances, on the following 


terms: 
First, the purchase price is ...... dollars, of which 
Bhe gut Of ...... dollars has this day been paid as 


earnest, the receipt whereof is hereby acknowl- 
edged by grantor, and the further sum of ...... 
dollars each and every month thereafter until the 
full purchase price has been paid at the office of the 
Treasurer of the grantor, or at a depositary desig- 
nated by him, on or before the first business day of 
each calendar month until fully paid. 

Second. The grantor shall plow and prepare said 
land for orchard use and shall plant it to orchard 
of standard varieties of fruit. Thereafter until full 
payment of said purchase price and until the election 
of the grantee to take possession as hereinafter pro- 
vided, the grantor shall remain in possession of said 
premises and shall cultivate, irrigate, prune, spray 
and care for the same, and shall receive the crops 
from said land in lieu of interest on unpaid balance 
of purchase price, taxes and all assessments which 
may be levied or may accrue against said lands or for 
any part thereof, from this day until possession is de- 
livered to the grantee as hereinafter provided, and as 
compensation for caring for said premises as afore- 
said. 

Third. The grantee may at any time elect to take 
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possession of said premises and upon such taking of 
possession the grantee shall pay interest on deferred 
payments at the rate of seven per cent per annum, 
and the grantor shall be relieved from all duty of 
further cultivating or caring for said premises or the 
said orchard, and from paying taxes or assessments 
thereon; Provided, that if said grantee shall not in 
any year have taken possession of said premises prior 
to the first day of March, in such year, he shall not 
have the right to take possession until after the first 
day of December of such year; Provided further, 
That the grantee shall in every case take possession 
ween... years after full payment as aforesaid. 

Fourth. The grantor agrees to furnish water for 
irrigation purposes for the said premises to the 
amount of two (2) acre feet of water per acre for 
a acres thereof during the irrigation season be- 
ginning April first and ending November first of 
each year, said water to be taken from the ditches, 
pipes or flumes of the grantor either at the boundary 
line of said premises or on said premises if any ditch, 
pipe or flume of the_grantor crosses the same, sub- 
ject to the reasonable regulation as to the place of 
taking and time and manner of such use by and 
under the supervision of the water superintendent 
of the grantor and subject to a yearly maintenance 
fee to be paid by the grantee to the grantor in such 
amount as shall be fixed by the grantor, but not ex- 
eceding Two dollars ($2.00) per acre. [11] 

Fifth. Said land and water to be conveved by a 
good and sufficient deed to said grantee when said 
purchase price shall have been fully made. Said 
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conveyance shall contain the same terms, provisions 
and reservations as to the said premises, water 
rights, maintenance fee, right of way, liability, etce., 
as are set forth in this contract. 

Sixth. The grantor shall not be held lable here- 
under for any default or damage caused by the act 
of God, inevitable aecident or any extraordinary or 
unusual action of the elements. 

Seventh. The grantor reserves the perpetual 
right of way to construct, maintain and operate on 
and across said premises ditches, flumes and pipe 
lines at such points as shall be determined to be 
necessary by the water superintendent of said 
grantor. 

Highth. Time is of the essence of this contract, 
and in ease of a failure of the said grantee to make 
any payment or perform any covenant herein made, 
this contract shall be forfeited and determined at 
the option of the said grantor, the failure of the said 
grantor to exercise said option for any default not 
to be construed a waiver of this provision as to any 
subsequent default. In case of said forfeiture the 
grantees shall execute to the grantor a quitclaim deed 
to all his rights and title to the said premises in con- 
sideration for which the grantor shall give its bond 
to the grantee for the full amount paid on this con- 
tract, at the date of forfeiture, less ...... dollars 
said bond to bear five per cent per annum simple in- 
terest, principal and interest payable ten years after 
the date of issue of said bonds. 

Ninth. Where the words grantor or grantee ap- 
pear, it shall be held to inelude heirs, assigns, suc- 
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cessors or other legal representatives. 
Witness our hands and seals in duplicate, this .... 


oy Or... am #. DT. 
Signed, sealed and delivered in presence of : 
ese SNE eee [Seal] 
SERIE tains 8 he [Seal] 
[12] 
Exhibit ‘‘B’’ [List of Claims]. 
Claimant Approximate Claim. 
Acreage. 

er  Uebager® #2... eds 4) $ 500.00 
Wis Wa. Tgaedale.. 2... eee 11 1,100.00 
Demy BOUMNOW s5 on... os 15 1,500 . 00 
Joh Ba Suthefland......... se. 10 2,000. 00 
George W. Steinacker............ 13 1,300.00 
Sere. HaOcl@mer, .... 25... dees case 2 400.00 
J als NOK a or aan 10 2,000 . 00 
JP Sebi 22 ) 1,000.00 
Rs 7 1,400.00 
Mo WOME ee ee ee 10 1,000.00 
or we eehitiian................. 14 2,800.00 
ci Mie ICOM. 2 eae, 9 1,800 . 00 
Hm WE OPCMI:. . 1. ee 11 2,200.00 
Jean Sage Hotchkin............. 16 3,200.00 
DM Areipbald...........0.... 8 1,600.00 
J. Wi. MeWowell...... 0.0.0... ce 5 1,000 .00 
ig ee 15 3,000.00 
tielmmer Wohhison..............60.. D 1,000.00 
Up Gi www ww ee 7 1,400.00 
iy. "T, duane... ..... gm... 17 3,400 .00 


Widnae FT. V7 oekef................ D 1,000.00 
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[Indorsed]: Petition for Adjudication. Filed in 
the United States District Court, Western District 
of Washington. Jan. 18, 1913. Frank L. Crosby, 
Clerk. By B. O. Wright, Deputy. [13] 


In the District Court of the United States for the 
Western District of Washington, Northern Divi- 
ston. 

No. 5029. 


In the Matter of WENATCHEE HEIGHTS 
ORCHARD COMPANY, 
Bankrupt. 


Order of Adjudication. 

At Seattle, in said District, on the 23d day of 
April, A. D. 1913, before the Honorable Edward E. 
Cushman, Judge of said Court in bankruptcy, the 
petition of H. P. Johnstone, J. B. Lincoln and W. W. 
White, praying that Wenatchee Heights Orchard 
Company be adjudged a bankrupt within the true in- 
tent and meaning of the Acts of Congress relating 
to bankruptcy, and the answers thereto of said Wen- 
atchee Heights Orchard Company and H. F. But- 
man, Receiver, together with the report of John P. 
Hoyt, the Special Master to whom said petition and 
answers and the issues raised thereby were referred, 
and the exceptions to said report, having been heard 
and duly considered,— 

IT IS ORDERED, That the said exceptions be and 
they are, and each of them is, hereby overruled and 
denied, and that the said Wenatchee Heights 
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Orchard Company is hereby declared and adjudged 
bankrupt accordingly. 

WITNESS the hand of Honorable EDWARD E. 
CUSHMAN, Judge of said Court, and the seal 
thereof, at Seattle, in said District, on the 23d day. 
of April, A. D. 1913. 

[Seal] FRANK L. CROSBY, 

Clerk. 
B. O. Wright, 
Deputy. 

Enter: EDWARD EK. CUSHMAN, 

Judge. 

[Endorsed]: Order of Adjudication. Filed in the 
United States District Court, Western District of 
Washington. Apr. 23, 1913. Frank L. Crosby, 
Clerk. By B. O. Wright, Deputy. [14] 


In the District Court of the United States for the 
Western District of Washington, Northern Divi- 
sion. 

No. 5025. 
In the Matter of WENATCHEE HEIGHTS 
ORCHARD COMPANY, 
Bankrupt. 
Order of Reference. 

WHEREAS, The Wenatchee Heights Orchard 
Company of Seattle, in the County of King and Dis- 
trict aforesaid, on the 23d day of April, A. D. 1913, 
was duly adjudged a bankrupt upon a petition filed 
in this Court against it on the 18th day of January, 
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1913, according to the provisions of the Acts of Con- 
gress relating to bankruptey ; 

It is thereupon ORDERED, That said matter be 
referred to John P. Hoyt, one of the referees in bank- 
ruptey of this court, to take such further proceedings 
therein as are required by said acts. 

WITNESS the Honorable EDWARD E. CUSH- 
MAN, Judge of said Court, and the seal thereof, at 
Seattle, in said District, on the 23d day of April, 
1913. 

[Seal] FRANK L. CROSBY, 

Clerk. 
B. O. Wright, 
Deputy. 
Enter: EDWARD E. CUSHMAN, 
Judge. 


[Endorsed]: Order of Reference. Filed in the 
United States District Court, Western District of 
Washington. Apr. 23, 1913. Frank L. Crosby, 
Clerk. By B. O. Wright, Deputy. [15] 


[Claim of L. V. Wells. | 

[Note Dated September 21, 1911, for $57,000. ] 
$57,000. Wenatchee, Wash., Sept. 21, 1911. 

Ninety days after date, without grace we promise 
to pay to the order of L. V. Wells Fifty-seven Thou- 
@amnd ...+.. Dollars in Gold Coin of the United 
States of America, of the present standard value, 
with interest thereon, in like Gold Coin, at the rate 
of 7 per cent, per annum from date hereof until paid, 
for value received. Interest to be paid at maturity 
and if not so paid, the whole sum of both principal 
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and interest to become immediately due and col- 
lectible, at the option of the holder of this Note. 
And in ease suit or action is instituted to collect this 
Note, or any portion thereof we promise and agree 
to pay, in addition to the costs and disbursements 
provided by statute a reasonable sum ...... Dollars 
in like Gold Coin, for attorney’s fees in said suit or 
action. 


Pia). 2k. veel 190 

ae... 

INO® .osewe 

WENATCHEE HEIGHTS ORCHARD 
CO. 
By L. V. WELLS, 
President. 
[Seal ] By E. H. McPHERSON, 

Secretary. 


[ Endorsed on back as follows]: Without recourse. 
L. V. WELLS. [15a] 
[Note, Dated September 21, 1911, for $20,708.31.] 
$20,708.31 Wenatchee, Wash., Sept. 21, 1911. 
Ninety Days after date, without grace we promise 
to pay to the order of L. V. Wells Twenty Thousand, 
Seven Hundred Hight and 31/100 ...... Dollars in 
Gold Coin of the United States of America, of the 
present standard value, with interest thereon, in like 
Gold Coin, at the rate of 7 per cent, per annum from 
date hereof until paid, for value received. Interest 
to be paid at maturity and if not so paid, the whole 
sum of both principal and interest to become immedi- 
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ately due and collectible, at the option of the holder 
of this Note. And in ease suit or action is instituted 
to collect this Note, or any portion thereof we 
promise and agree to pay, in addition to the costs and 
disbursements provided by statute a reasonable sum 
.etiee Dollars in like Gold Coin, for attorney’s fees 
in said suit or action. 


tie. ....... 190 
en 
| 
WENATCHEE HEIGHTS ORCHARD 
CO. 
By L. V. WELLS, 
President. 
[Seal ] By E. H. MePHERSON, 
Secretary. 


[Endorsed on back as follows]: Without recourse. 
L. V. WELLS. [15b] 


In the District Court of the United States for the 
Western District of Washington, Northern Divi- 
sion. 


IN BANKRUPTCY—No, ——. 


In the Matter of WENATCHEE HEIGHTS 
ORCHARD COMPANY, 
Bankrupt. 
PROOF OF UNSECURED DEBT. 

At Wenatchee, in the State of Washington, on the 
10th day of May, A. D. 1918, came L. V. Wells, of 
Wenatchee, in the County of Chelan, in said State of 
Washington, and made oath and says that Wenatchee 
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Heights Orchard Company, the corporation against 
whom a Petition for Adjudication of Bankruptey 
has been filed, was at and before the filing of said 
petition, and still is, justly and truly indebted to said 
deponent in the sum of Seventy-three Thousand, 
Seventy-one and 26/100 Dollars, with interest on 
$77,708.31 at 7% per annum from Sept. 21, 1911; 
that the consideration of said debt is as follows: Two 
promissory notes dated Sept. 21, 1911, for $57,000 
and $20,708.31, respectively, given upon an account 
stated, also cash advanced for which no note was 
taken, as follows: Aug. 12, 1912, $1000; Oct. 11, 1912, 
$700; Dec. 1, 1912, $250; interest on $3,000, due to 
Netherlands American Bank in April and October, 
1912; $214.20, interest on note to Talens due in Octo- 
ber, 1912, $120; interest on $2,250, balance to Neth- 
erlands American Bank, $78.75; that no part of said 
debt has been paid; that there are no setoffs or coun- 
terclaims to the same except that the property of said 
bankrupt known as the ‘‘Ryer Homestead’’ has been 
mortgaged for the benefit of claimant, and it is esti- 
mated that $7,000 would release said property from 
said mortgage and that said deponent has not, nor 
has any person by his order, or to his knowledge or 
belief, for his use, had or received any manner of 
security for said debt whatever. [16] 

And said creditor requests that all notices to which 
he may be entitled shall be addressed to him in care 
of H. C. Belt, Alaska Building, Seattle, Washington. 

L. V. WELLS, 
Creditor. 
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Subscribed and sworn to before me this 10th day 
of May, A. D. 1913. 
[Seal] JOHN FE. PORTER, 
Notary Public for State of Washington, Residing at 
Wenatchee. [17] 


[Endorsed]: Claim of L. V. Wells. Filed June 
4th, 1913, 1 P. M., John P. Hoyt, Referee. Filed in 
the United States District Court, Western District 
of Washington. Oct. 21, 1913. Frank L. Crosby, 
Clerk. [1714] 


In the District Court of the United States for the 
Western District of Washington, Northern Divi- 
sion. 

No. 5025. 


In the Matter of WENATCHEE HEIGHTS 
ORCHARD COMPANY, 
Bankrupt. 


Objections of the Trustee to Allowance of Claim of 
L. V. Wells. 

Comes now J. B. Lincoln, the duly elected, quali- 
fied and acting Trustee of the above-named bankrupt, 
and objects to the allowance of the claim of L. V. 
Wells heretofore filed herein for the sum of 
$73,071.26, and for grounds of such objections shows 
the following: 

iv 

That the notes attached to said proof of claim and 
upon which the same is based were executed without 
any consideration whatever. 
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That the note for $57,000.00 dated 21st day of Sep- 
tember, 1911, attached to said proof of claim and 
upon which the said claim is in part based, has been 
fully paid and satisfied. 

II. 

That nothing whatever is due to the said L. V. 
Wells from said Wenatchee Heights Orchard Com- 
pany, but that, on the contrary, the said L. V. Wells 
is indebted to said Wenatchee Heights Orchard Com- 
pany and was at the time of the filing of the petition 
herein in the sum of $75,000.00 for his subscription 
to the capital stock of said bankrupt. [18] 

IV. 

That the sum of $40,000 of said claim was based 
upon an alleged agreement whereby said L. V. Wells 
sold to the Wenatchee Heights Orchard Company 
certain real estate together with 63 shares of the 
capital stock of the Spring Hill Irrigation Company, _ 
and was to receive in payment therefor 750 shares 
of the capital stock of said Wenatchee Heights 
Orchard Company, and there was to be paid to said 
Wells the sum of $40,000 and to certain other parties 
mentioned in said agreement the sum of $22,240; that 
in truth and in fact the said land sold to said Wen- 
atchee Heights Orchard Company by said L. V. 
Wells was not worth to exceed the sum of $50,000; 
that at the time such sale was made said L. V. Wells 
was the President and one of the Trustees of the 
Wenatchee Heights Orchard Company and_ the 
owner of all the capital stock, and one EH. H. McPher- 
son, who, according to said agreement was to receive 
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the sum of $5,850, was the only other Trustee or 
officer of said corporation when said agreement was 
made; said L. V. Wells and E. H. McPherson knew 
that said land was worth not to exceed the sum of 
$50,000, and said contract was entered into by them 
on behalf of the Wenatchee Heights Orchard Com- 
pany and themselves fraudulently and with the de- 
sign and purpose of causing it to appear that the said 
capital stock of the Wenatchee Heights Orchard 
Company was fully paid, whereas, in truth and in 
fact, nothing whatever was ever paid thereon. 
Vie 

That the said L. V. Wells is the legal owner and 
holder of 375 shares of the capital stock of the Wen- 
atchee Heights Orchard Company of the par value 
of $37,500, on which nothing has been paid, and that 
said Wells is now indebted [19] to the bankrupt 
in said sum of $37,500 for said stock. 

VI. 

That a large part of said claim is based upon a 
claim for commission at 15 per cent upon all the lands 
sold by said bankrupt by reason of a certain resolu- 
tion passed by the Board of Trustees of said bank- 
rupt on the 30th day of March, 1907, at a time when 
the sole officers, trustees and stockholders were said 
L. V. Wells and E. H. McPherson, by which said 
K. H. McPherson and L. V. Wells were jointly 
allowed a commission on all lands to be sold by the 
company of 15 per cent; that in truth and in fact no 
such resolution was ever adopted by said Board of 
Directors so far as appears from the minutes of said 
corporation, but this Trustee further alleges that if 
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any such resolution was adopted, the same was 
adopted fraudulently and that said commission of 
15 per cent was grossly excessive, and that a fair 
commission, if any is to be allowed for the sale of the 
property of the Wenatchee Heights Orchard Com- 
pany, is not to exceed 5 per cent. 

VII. 

That said L. V. Wells is indebted to the bankrupt 
herein in a large sum of money, the exact amount of 
which the Trustee is not now able to ascertain, from 
moneys illegally and improperly withdrawn by him 
for and on account of said commissions claimed by 
him. 

Wherefore, the Trustee prays that the said claim 
may be wholly disallowed. 

R. D. OGDEN and 
WALTER SCHAFFNER, 
Attorneys for Trustee. [20] 
State of Washington, 
County of King,—ss. 

Walter Schaffner, being first duly sworn, deposes 
and says that he is one of the attorneys for J. B. Lin- 
coln, as Trustee herein, that he has read the forego- 
ing objections, knows the contents thereof and be- 
heves the same to be true. 

WALTER SCHAFENER. 


Subscribed and sworn to before me this 16th day 
of June, 1913. 
[Seal] ETHEL CURRIER, 
Notary Public in and for the State of Washington, 
Residing at Seattle. 
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[Indorsed]: Objections to Claim of L. V. Wells. 
Viled June 17, 1913, 11 A. M. John P. Hoyt, Ref- 
eree. Tiled in the United States District Court, 
Western Dist. of Washington, Oct. 21,1918. Frank 
L. Crosby, Clerk. By —————, Deputy. [21] 


Order [of Referee Allowing Claim of L. V. Wells in 
the Sum of $50,389.16, etc. ]. 


In the District Court of the United States for the 
Western District of Washington, Northern Divi- 
ston. 

No. 5025. 


In the Matter of the WENATCHEE HEIGHTS 
ORCHARD COMPANY, a Corporation, 
Bankrupt. 
This matter coming on to be heard upon the claim 
of L. V. Wells, together with the objections of the 
Trustee heretofore filed thereto, and the Court hav- 
ing heard the evidence offered both in support of said 
claim and in support of the objections thereto, and 
being now fully advised in the premises, finds that 
the account between the said Wells and the alleged 
bankrupt herein stands as follows: 


Cr. 
Mote dated Wiarch 9 1907... ............ $40,000.00 
Int. at 7% 5 yrs. 10 mos. 9 days to Mar. 
fr iS ire oe... 16,473.28 
er UTC Bs TUT occ. assis - 4,000.00 
mt. ay 1% 6 yis, 6 mos. 24 days........... 1,558.66 
Meerreareri! 10) BOOS... pie ws - 3,000.00 


imi. 4 yrs. 9 mos. 8 daySav7Z.......... 1,044.22 
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Men, April 26, YOO... ae... we 2,200.00 
Int. at 7% 2 yrs. 8 mos. 23 days.......... 110.98 
Moan /ecember, TIM 5. .2eee s,s... 1,150.00 
Interest at 7% 1 year 1 mo. 6 days....... 88.59 
dpoeer Auster 2, 1912... ..... wee eee eee. 1,000.00 
lean Oerower 11, 190277... ....-.25s... 700.00 
Iioan’ December 1, 10028........8..... 250.00 
Advanced for interest on mortgage...... 214.20 
= ss i _ 6 ban ae 120.00 
= = ie ee 78.75 
Tee ke oe $71,988.64 
[22] 
Total Cr. Forward. .$71,988.64 
Dr. 
Total payments, $11,955.05 
Less expense, 1,495.90 
$10,459.15 
14, Auto 750.00 


Payment Aug. 23,1911 4,000.00 
Int. 1 yr. 4 mos. 25 days 
to January 18, 1913 390.33 


Colby Contract 700.00 16,299.48 
$56,389.16 


The Court further finds that the transfer of certain 
property to the Wenatchee Heights Orchard Com- 
pany by said L. V. Wells on the 9th day of March, 
1907, was a valid contract and conveyance and for a 
fair consideration, and that the note of Forty Thou- 
sand Dollars ($40,000.00) given in partial payment 
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thereof by the bankrupt to said L. V. Wells was a 
valid note and is now a valid outstanding obligation 
of said bankrupt. 

And the Court further finds that the contract at- 
tempted to be entered into between the said bank- 
rupt and L. V. Wells and E. H. MePherson on the 
30th day of March, 1907, whereby the said Wells and 
McPherson were to reecive fifteen per cent (15%) 
upon all land sold by the company, is invalid and of 
no foree and effect, that the said Wells is not entitled 
to elaim anything thereunder. 

IT IS THEREFORE ORDERED, That the objec- 
tions numbered one, two, three, four and five of the 
said Trustee to the allowanee of the claim of L. V. 
Wells be and the same are, and each of them is, 
hereby overruled; [23] 

AND IT IS FURTHER ORDERED, That the ob- 
jeetions numbered six and seven be, and they are 
hereby, sustained to the extent of holding the said 
contract of Mareh 30, 1907, invalid and to the extent 
of charging said L. V. Wells with all moneys or prop- 
erty received by him during the existence of said 
corporation or deducting the same from the amount 
of the indebtedness of said company to him. 

IT IS FURTHER ORDERED, That the said claim 
of L. V. Wells be, and the same is hereby allowed in 
the sum of Fifty-six Thousand Three Hundred 
Eighty-nine and 16/100 Dollars, ($56,389.16). 

The foregoing order is made without prejudice to 
the right to offset against the claim of said Wells 
now allowed such amount as may hereafter be deter- 
mined to be properly chargeable to said Wells on ac- 
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count of a certain contract belonging to the bank- 
rupt and transferred to the First National Bank of 
Wenatchee as collateral, and also to charge against 
said claim as now allowed such amount as may here- 
after be determined by reason of the mortgaging of 
certain property of the bankrupt for the benefit of 
the said Wells and more fully shown by the testi- 
mony in exhibits herein. 
Dated at Seattle, Washington, this 15th day of Oc- 
tober, A. D. 1918. 
JOHN P. HOYT, 
Referee. 
O.K. as to form. 
H. C. BELT. 


[Indorsed]: Order Re Claim of L. V. Wells. Filed 
Oct. 15,1913,1 P.M. John P. Hoyt. Referee. Filed 
in the United States District Court, Western Dis- 
tet of Washineton. Oct. 23, 1913. Frank 
Crosby, Clerk. By ——————,, Deputy. [24] 


In the District Court of the United States for the 
Western District of Washington, Northern Divi- 
ston. 

No. 5025. 


In the Matter of the WENATCHEE HEIGHTS 
ORCHARD COMPANY, a Corporation, 
Bankrupt. 


Petition [of Trustee for Certification of Proceedings, 
etc., to District Court]. 
To the Honorable John P. Hoyt, Referee: 
Your petitioner, J. B. Lincoln, the duly appointed, 
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qualified and aeting Trustee of the above-named 
bankrupt, respectfully represents that on the 15th 
day of October, 1913, an order was entered allowing 
the claim of L. V. Wells in the sum of Pifty-six 
Thousand Three Hundred Eighty-nine and 16/100 
Dollars ($56,389.16), and your petitioner further 
represents that in said order and in the proceedings 
and record therein there is manifest error in this: 

1. The Referee erred in overruling objection num- 
ber one of the Trustee to said elaim. 

2. The Referee erred in overruling objection num- 
ber two of the Trustee to said claim. 

3. The Referee erred in overruling objection num- 
ber three of the Trustee to said claim. 

4. The Referee erred in overruling objection num- 
ber four of the Trustee to said claim. 

0. The Referce erred in overruling objection num- 
ber five of the Trustee to said claim. 

6. The Referee erred in allowing said claim in the 
sum of $56,389.16 or in any other sum whatsoever. 

7. The Referee erred in holding that the convey- 
ance of property by said Wells to Wenatchee Heights 
Orchard Company on [25] the 9th day of March, 
1907, was for a valid and fair consideration. 

8. The Referee erred in holding that the note of 
Forty Thousand Dollars ($40,000.00), given by the 
bankrupt to said L. V. Wells on the 9th day of March, 
1907, was for a fair consideration. 

9. The Referee erred in not holding that the con- 
veyance of the property to the corporation by said 
Wells on or about the 9th day of March, 1907, was 
a fraudulently gross over-valuation. 
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10. The Referee erred in not holding that the said 
Wells was indebted to said corporation in the sum of 
Seventy-five Thousand Dollars ($75,000.00) for his 
subscription to the capital stock of said company. 

11. The Referee erred in not holding that the note 
of Fifty-seven Thousand Dollars ($57,000.00) men- 
tioned in the proof of claim of said L. V. Wells was 
fully paid_and satisfied. 

WHEREFORE, the Trustee prays that the order, 
record and proceedings aforesaid may be certified to 
the Judge of this court for his opinion. 

J. B. LINCOLN, 
Trustee. 
State of Washington, 
County of King,—ss. 

Walter Schaffner, being first duly sworn, on oath 
says: That he has read the foregoing petition, knows 
the contents thereof, and believes the same to be 
We. 

WALTER SCHAFFNER. 


Subscribed and sworn to before me this 15th day 
of October, 1913. 
[Seal] RAYMOND D. OGDEN, 
Notary Public in and for the State of Washington, 
Residing at Seattle. [26] 


[Endorsed]: Petition for Review. Filed Oct. 16th, 
1913,11 A.M. John P. Hoyt, Referee. Filed in the 
United States District Court, Western District of 
Washington. Oct. 21,1913. Frank L. Crosby, Clerk. 


[27] 
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In the District Court of the United States for the 
Western District of Washington, Northern Divi- 
sion. 

No. 5025. 
In the Matter of WENATCHEE HEIGHTS OR- 
CHARD COMPANY, a Corporation, 
Bankrupt. 
Petition of L. V. Wells for Review [by District 
Court |. 

To the Honorable John P. Hoyt, Referee in Bank- 
ruptcy. 

Your petitioner, L. V. Wells, respectfully shows: 

That your petitioner did on June 4, 1913, file a 
proof of claim in the above-entitled cause whereby he 
claimed an indebtedness from the said bankrupt to 
himself in the sum of $73,071.26, with interest on 
$77,708.31 at 7% per annum from September 21, 
1911, up to the date of bankruptcy. 

That on the 15th day of October, 1913, an order 
was entered allowing the same claim in the sum of 
$56,389.16, and disallowing the said claim as to the 
remainder. 

That such order was and is erroneous in the fol- 
lowing particulars: 

1. The Referee erred in refusing to allow that por- 
tion of the said claim which was founded upon a 
note of the said bankrupt dated January 2, 1908, for 
$10,911.62 with interest at the rate of 7% per annum 
from said date; the note having been given as a bal- 
ance for commissions earned by this petitioner up to 
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that date over the above charges and withdrawals 
under a contract made with the said bankrupt pur- 
suant to a resolution dated March 30, 1907. [28] 

2. The Referee erred in refusing to allow that por- 
tion of the said claim which was founded upon a note 
of the said bankrupt dated January 2, 1909, for 
$2,439.67, with interest at the rate of 7% per annum 
from said date; the said note having been given as a 
balance for commissions earned by this petitioner up 
to that date over and above charges and withdraw- 
als under a contract made with the said bankrupt 
pursuant to a resolution dated March 30, 1907. 

3. The Referee erred in charging against this peti- 
tioner the sum of $686.80, being moneys withdrawn 
from the said bankrupt by this petitioner during the 
years 1906 and 1907 on account of commissions 
earned. 

4. The Referee erred in charging against this peti- 
tioner the sum of $3,622.35, being moneys withdrawn 
from the said bankrupt by this petitioner during the 
year 1908 on account of commissions earned. 

do. The Referee erred in charging against this peti- 
tioner the sum of $1,800.00, being moneys withdrawn 
from the said bankrupt by this petitioner during the 
year 1910 on account of commissions earned. 

6. The Referee erred in charging against this peti- 
tioner the sum of $1,800, being moneys withdrawn 
from said bankrupt by this petitioner from January 
1, 1911, to October 1, 1911, on account of commis- 
sions. 

7. The Referce erred in charging against this peti- 
tioner the sum of $1,800, being moneys withdrawn 
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from said bankrupt by this petitioner from Oetober 
1, 1911, to December 31, 1911, on account of commis- 
sions earned. [29] 

S. The Referee erred in charging against this peti- 
tioner the sum of $1,500, being the amount paid dur- 
ing the year 1909, for an automobile for use in the 
company’s business. 

9. The Referee erred in holding that this peti- 
tioner is not entitled to claim anything on account 
of commissions for the sale of real estate sold for the 
bankrupt. 

WHEREFORE your petitioner, feeling aggrieved 
beeause of such order, prays that the same may be 
reviewed as provided in the bankruptcy acts and the 
orders and rules and practice of this Court. 

CORWIN S. SHANK, 
H.C. BELT, 
Attorneys for Petitioner. 


State of Washington, 
County of King,—ss. 

H. C. Belt, being first duly sworn, upon oath de- 
poses and says: I am an attorney for the above- 
named petitioner and make this verification for and 
on behalf of said petitioner, for the reason that said 
petitioner is without the Western District of Wash- 
ington. I have read the foregoing petition, know 
the contents thereof and believe the same to be true. 

H. C. BELT. 
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Subscribed and sworn to before me this 18th day 
of October, 1913. 
[Seal] LUCAS C. KELLS, 
Notary Public in and for the State of Washington, 
Residing at Seattle. 
Copy hereof received this Oct. 20, 1913. 
k. D. OGDEN, 
WALTER SCHARFNER, 
Attorneys for Trustee. [30] 


[Indorsed]: Petition of L. V. Wells for Review. 
Filed Oct. 20, 1913,2 P. M. John P. Hoyt, Referee. 
Filed in the United States District Court, Western 
District of Washington, Oct. 21, 1913. Frank L. 
Crosby, Clerk. By ——————,, Deputy. [81] 


[Decision of U.S. District Court. ] 

In the District Court of the United States for the 
Western District of Washington, Northern Diwi- 
ston. 

No. 5025. 
In the Matter of WENATCHEE HEIGHTS OR- 
CHARD COMPANY, a Corporation, 
Bankrupt. 
Filed December 3, 1913. 

WALTER SCHAFEFNER, for Trustee. 

RAYMOND D. OGDEN, CORWIN S. SHANK, H. 
C. BELT, for Claimants, Wells and McPherson. 

CUSHMAN, District Judge. 

Hearings were had before the Referee upon objee- 
tions to the claims of L. V. Wells and E. H. McPher- 
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son, and the petition of the Trustee for leave to use 
the funds belonging to the estate of the bankrupt, for 
the purpose of complying with an order of the Pub- 
lic Serviee Commission of the State of Washington, 
made against said corporation before it was adjudi- 
cated a bankrupt, which order required the eorpora- 
tion to increase the supply of water for irrigation of 
the lands sold by it. 

The Referee allowed the claims in part; disallowed 
a part and denied the petition of the Trustee. Both 
the claimants and trustee pray a review of the Ref- 
eree’s decision. For the reasons given by the Ref- 
eree in his opinion, his order is affirmed and ap- 
proved, except as stated herein. [32] 

The claimants, L. V. Wells and E. H. McPherson, 
organized the Wenatchee Heights Orchard Company 
in 1906. They have since continued to be the sole 
stockholders and controlling officers of that company. 
That corporation, for the stock issued, acquired some 
twelve hundred acres of land near Wenatchee, a large 
part of which was suitable for orchards and capable 
of irrigation, together with certain shares of stock 
in an irrigation company. 

The lands were, when acquired by the company, 
subject to a fifty thousand dollar mortgage, which 
was assumed by the company. In addition to the 
stock, the company agreed to pay, as part of the pur- 
chase price of the land, claimant Wells $40,000 and 
claimant McPherson $3,850. It is the allowance by 
the Referee of the residue of these amounts and inter- 
est of which the trustee complains. 

A brief statement of the transactions prior to bank- 
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ruptcy is necessary. The lands of the company were 
platted for sale into five and ten acre tracts. To 
irrigate them, it was necessary to obtain water of the 
company in which the Wenatchee Heights Orchard 
Company held stock. 

By the end of 1911, all but a few acres of the irri- 
gable lands had been sold. The contracts under 
which the lands were sold provided for a ‘perpetual 
right, appurtenant to the said land, of the use of 
maléer oF *, 

‘‘4. The grantor agrees to furnish water for 
irrigation purposes for the said premises to the 
amount of two (2) acre-feet of water per acre 
* * * during the irrigation Season * “Sia 

‘5. Said land and water right to be con- 
veyed by a warranty deed to said grantee when 
said purchase price shall have been fully 
ioe 2 * ae’ 

The grantor was to plow the ground; plant the or- 
chards; cultivate, irrigate and care for them and pay 
the taxes until [83] the purchase price was fully 
paid. 

In 1911, the Wenatchee Heights Orchard Company 
began trading its contracts with the purchasers of 
these tracts for real estate in and near Seattle, Wash- 
ington. All of the contracts were, in a short time, 
exchanged. 

In 1911, the company moved its office from Seattle 
to Wenatchee. In the same year suit was brought 
against the company by one of its contract holders 
for damages on account of a failure to furnish the 
agreed amount of water for irrigation. A judgment 
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for Twelve Hundred Dollars was obtained in the 
course of the year and paid by the bankrupt. 

In 1912, a similar suit was brought by another con- 
tract holder, who obtained a judgment for Two Thou- 
sand Dollars. This suit was appealed. In the same 
year, upon complaint of other contract holders, after 
a hearing, the Public Service Commission of the 
State of Washington found! the water supply insuffi- 
cient to furnish the water provided for in the deeds 
and contracts of the company and ordered the cor- 
poration to so increase the water supply as to furnish 
it. This was not done. 

Some time prior to December 5, 1911, the Sum- 
mit Investment Company was incorporated. The 
claimant L. V. Wells caused all of its stock, save one 
share, to be issued, or transferred, to one B. E. Gates, 
who had theretofore, as agent, assisted in selling 
some of the orchard tracts of the Wenatchee Heights 
Orchard Company—the one remaining share being 
issued to the wife of Gates. 

While Gates had, theretofore, been engaged as 
stated, and there may have been a small balance due 
him upon some of his transactions with the Wenat- 
chee Heights Orchard [34] ‘Company, it is clear 
from the testimony that the stock in the Summit In- 
vestment Company was given to him without consid- 
eration. Gates became president and his wife secre- 
tary and treasurer of that company. The only prop- 
erty ever held by it was transferred to it by the 
Wenatchee Heights Orchard Company. 

New ninety day notes were made out by the 
Wenatchee Heights Orchard Company to claimants 
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L. V. Wells and E. H. McPherson, dated September 
21, 1911, which notes included the residue of the 
original indebtedness, which has been allowed by the 
Referee. 

Under date of October 10, 1911, the minutes of a 
stockholders’ meeting of the Wenatchee Heights Or- 
chard Company, signed by the claimants, L. V. Wells 
and E. H. McPherson embody the following letter 
addressed to that company on the letter-head of B. E. 
Gates and signed by him: 

‘Having purchased the following promissory 
notes made by your Company, viz., one dated 
Sept. 21, 1911, to L. V. Wells for $57,000, due 
ninety days from date, and one dated Sept. 21, 
1911, to E. H. McPherson for $18,000, due ninety 
days from date, and being desirous of collecting 
the same, I propose to take the following de- 
scribed property in full satisfaction of the said 
notes and accumulated interest: * * * 

I agree to assume the mortgages against the 
above property, amounting to $33,500.”’ 

The minutes then continue: 

‘After careful consideration of the proposal, 
on motion duly made by a stockholder, seconded 
and unanimously carried, all stock voting in 
favor, it was decided to accept the said proposal. 
% 28 % 

L. V. WELLS, 
EK. H. McPHERSON.”’ 

The minutes of a special meeting of the Trustees 
of the Wenatchee Heights Orchard Company, held 
the same date, read: 


oo 
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‘Whereas, the proposal of B. E. Gates to ae- 
cept certain property of the company in payment 
of notes given by the company to L. V. Wells 
and E. H. McPherson and held by him, having 
been accepted by the stockholders, therefore, 
[35] 

Resolved, that the President and Secretary be 
and are hereby authorized to complete the trans- 
fer in accordance with said proposal. * * * 

K. H. McPHERSON, 
Secretary. 
L. V. WELLS, 
President.”’ 
The minutes of a special meeting of the Board of 
Trustees, under date of December 7, 1911, read: 

“Upon motion duly made by a trustee, and 
seconded, the following resolution was unanim- 
ously adopted: 

‘Whereas, the trustees and stockholders of the 
company have hertofore accepted a proposition 
made by B. E. Gates to exchange certain property 
for notes given by the company to L. V. Wells 
and EK. H. McPherson, and 

‘Whereas, a request has been received from the 
said B. E. Gates, that the above property be 
deeded to the Summit Investment 'Company. 

‘Resolved, that the President and Secretary 
be and are hereby authorized to execute the nec- 
essary deeds as referred to in a resolution 
adopted by the trustees on Oct. 10, 1911, to the 
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Summit Investment Company, instead of to B. 
E. Gates.’ * * * 
“EK. H. McPHERSON, 
Secretary. 
L. V. WELLS, 
President.”’ 
In accordance with these resolutions, transfers 
were made to the Summit Investment Company. 
Claimants Wells and McPherson both testified 
that they never parted with the notes mentioned: in 
these minutes; that they were not purchased by, or 
assigned to Gates, and were never surrendered by 
claimants or cancelled at the time of the transfer of 
the real property to the Summit Investment Com- 
pany, or atall. E.H. McPherson testifies: 

‘*Q. Now, at the time of these transactions, 
who held these notes? 

A. Well, to explain the whole situation; of 
course, we still held the notes. ‘It was simply a 
means of transferring this property out of the 
hands of the Wenatchee Heights Orchard Com- - 
pany to the Summit Investment Company. [36] 

Q. Was there any change in the physical pos- 
session of that property? 

A. Not at all. 

Q. Did you ever hand the notes over to Mr. 
Gates? DN INGE 

Q. Mr. Gates never had them at all? 

A. Never had them. 

Q. And they weren’t cancelled and new notes 
issued? A. No, they were not cancelled. 

Q. The whole transaction was merely a fiction 
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except so far as the property was transferred ? 

A. The property was transferred to get it out 
of the hands of the Wenatchee Heights Orchard 
Company. 

Q. But the notes being transferred to Mr. 
Gates, that part was all a fiction? 

A. He never really held them. 

Q. Never had any interest in them? 

Ao.” 

No acknowledgment of trust by either Gates or the 
Summit Investment Company, admitting the interest 
of either Wells, MePherson or the Wenatchee 
Heights Orchard. Company was made; nor was any 
record preserved of any such interest. 

The testimony on behalf of claimants is to the fur- 
ther effect that the property, after the transfer to the 
Summit Investment Company continued in the con- 
trol of the Wenatchee Heights Orchard Company. 

In December, 1912, suit was brought in the 
Superior Court of King County by certain contract 
holders of the Wenatchee Heights Orchard Company 
against it, the Summit Investment Company, Wells, 
McPherson, Gates and his wife for the appointment 
of a receiver for the Wenatchee Heights Orchard 
Company and to have the property transferred to the 
Summit Investment Company adjudged to belong to 
the Wenatchee Heights Orchard Company [87] 
subsequent to the appointment of a receiver for the 
Wenatchee Heights Orchard Company, it was adjudi- 
eated a bankrupt. 

In the suit in the Superior Court, an agreement 
was eventually reached between the plaintiffs, the re- 
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ceiver and the defendants, Wells and McPherson, 
which recited that all the property of the Summit 
Investment Company, was, in effect, the property of 
the Wenatchee Heights Orchard Company. It pro- 
vided for new directors for each of these companies. 
It further provided that the Summit Investment 
Company should supply the funds required to per- 
form the obligations of the Wenatchee Heights Or- 
chard Company, so far as the same could be supplied 
from that company’s assets. Further provision was 
made for the transfer of all of the stock of the Sum- 
mit Investment Company to a Trustee, except suffi- 
cient shares to qualify the directors to hold office. 
‘And the said Wenatchee Heights Orchard 
Company shall in particular, as soon as may be, 
proceed to carry out the order of the Public Ser- 
vice Commission of the State of Washington 
made and: entered in cause No. 706 before said 
Public Service Commission September 28, 1913, 
= ay ¥ on 

Further provision was made for the dismissal of 
the suit. 

Subsequently, and after the adjudication in bank- 
ruptcy, the Summit Investment Company deeded the 
property back to the Wenatchee Heights Orchard 
Company. Claimants now contend that the transfer 
of the property to the Summit Investment Company 
was merely an effort on their part to obtain a prefer- 
ence, and that, it having been voluntarily abandoned 
and undone by them, their claims should be un- 
affected by reason of anything they may have done. 
The trustee contends that the transfer was a fraud’ 
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upon the ereditors of the company and for the pur- 
pose of hindering and delaying its creditors. 

The Referee rules: [38] 

“The Referee has not overlooked the claim of 
the trustee that certain transactions between the 
bankrupt corporation and the Summit Invest- 
ment Company, in which the note held by L. V. 
Wells was used as the apparent consideration 
for the transfer of the property of the bankrupt 
corporation to said Summit Investment Com- 
pany amounted to a payment of the note, but in 
his opinion the property for which the note is 
claimed to have been surrendered having been 
recovered by the trustee of the bankrupt es- 
tate he cannot receive the benefit thereof and 
at the same time have the right to claim that 
the note has been paid. While it is possi- 
ble that neither party to these transactions 
between the bankrupt corporation and the Sum- 
mit Investment Company would have been en- 
titled to relief as against the other, yet relief 
having been obtained the consideration, though 
fraudulent, must be returned.”’ 

If it be true that both the purpose and effect of this 
transfer was merely to give L. V. Wells and E. H. 
McPherson preference over the other creditors, as 
concluded, the ruling is, doubtless, correct. 

20 Cyc. 472-b et seq, 572, 624-K 11, 636; 

White vs. Cotzhausen, 129 U. S. 329, at 344 and 
345 ; 

U.S. Rubber Co. vs. American Oak Lea Co., 181 
U.S. 434, at 446 and 447. 

‘Hutchinson vs. Otis, 190 U. S. 552. 
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The creditors of the bankrupt were, in the main, 
those with small holdings under the sale contracts, 
with unliquidated claims against the corporation and 
its books were in the sole control of the claimants. 

According to claimants’ own testimony, the prop- 
erty recovered from the Summit Investment Com- 
pany was transferred without consideration to that 
eompany. The new notes given Wells and McPher- 
son were at the time of that transfer, not yet due and 
might have been transferred to innocent purchasers. 
As pointed out, no record of the interest of the Wen- 
atchee Heights Orchard Company was preserved and 
no acknowledgment of trust by either Gates or the 
Summit Investment Company was given or required. 
A false record was made by claimants in the minute- 
book of the [89] Wenatchee Heights Orchard 
Company to the effect that Gates had purchased 
claimants’ notes against the Wenatchee Heights Or- 
chard Company, and that, for them, he received the 
company’s property. Claimants must be held to 
have contemplated the probable result of their acts. 

On its face, the Summit Investment Company had 
become the owner of the principal assets of the 
Wenatchee Heights Orchard Company, freed from 
any claim by anyone connected with that company. 
If by any chance this false record, in the control of 
claimants, was brought to light, still by it, it had been 
made to appear that Gates was an innocent holder 
of the notes before maturity, without notice of any 
equities on the part of the contract holders, and the 
Summit Investment Company would be in a like ad- 
vantageous position. 

If the true relation between the Wenatchee Heights 
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Orchard Company, the Summit Investment Com- 
pany and L. V. Wells and E. H. McPherson was 
brought to light, under the circumstances, it would, 
probably, require more than four months’ time after 
the transfer to do so and a preference thereby be 
established—especially as the creditors, other than 
claimants, had principally unliquidated claims, and 
the company defending against their liquidation, 
would be in the sole control of claimants Wells and 
McPherson, and, finally, if discovered, and bank- 
ruptcy intervened short of four months, the stand 
might further be taken that, while the preference had 
not been gained, yet these claims were unsmirched by 
reason of these transactions. 

The discouragement of creditors, naturally result- 
ing from the apparently hopeless condition of the 
company, would be likely to result in advantage to 
claimants, both as creditors and as sole stockholders 
of the corporation. [40] 

Claimant Wells, having testified that the Summit 
Investment Company was organized to facilitate the 
transaction of the business of the Wenatchee Heights 
Orchard Company, when repeatedly pressed to state 
how the transactions with the Summit Investment 
Company would facilitate the business of the Wenat- 
chee Heights Orchard Company, gave the following 
explanation: 

‘‘A. We proposed to carry out the Wenatchee 
Heights Orchard Company project to take care 
of the land and the orchards and to perfect the 
water system, so that the Wenatchee Heights 
Orchard Company would be able to fulfill all of 
its contracts to the purchasers of itsland. Harly 
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in that year we had—that would be 1911—we 
had been sued and a judgment had’ been recov- 
ered against us, which we regarded to be entirely 
unjust; we thought that no person should have 
any right to recover a judgment aganst the Wen- 
atchee Heights Orchard Company on the grounds 
that those people had, and we were afraid, since 
they had recovered a judgment, we were afraid 
that others might possibly follow their course, 
and it was my idea to conserve the resources of 
the Wenatchee Heights Orchard Company in 
such a manner as to prevent the possibility of 
a repetition of what we had experienced in the 
matter of this judgment. 

Q. In other words— 

A. Just a minute, until I get through. That 
was my idea; we were afraid that possibly there 
might have been—might be others who would be 
encouraged by that fact that Mr. Hotchkin had 
obtained a Judgment and would enter suits and 
thus dissipate the resources of the Wenatchee 
Heights Orchard Company in a way that we 
thought was not just. It was our idea to accom- 
plish what we had started out to do, to furnish a 
water right which would be unquestioned in 
every particular and to carry out our contracts 
with our land purchasers perfectly ; but if others 
who had not proper claims against the company 
were able to recover on judgments, necessarily 
the assets of the Wenatchee Heights Orchard 
Company would have ibeen dissipated before we 
could carry out our contracts; and it was my idea 
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to surround these resources by such safeguards 
as would prevent their being dissipated in that 
manner, and to use them for the purpose of car- 
rving out the contracts of the company in regard 
to their water rights and cultivation of the land. 

Q. In other words, you were seeking a method 
by which you could prevent any person who se- 
cured a judgment against your company from 
levying upon this property and’ selling it? 

A. It was not my idea to prevent any person 
having a judgment, a just judgment, against the 
company— 

Q. You were to be the judge of whether it was 
a just judgment or not? 

A. Well, now, I am not saying that. [41] 

Q. And you were trying to put these assets in 
such shape so that anybody who secured a judg- 
ment for the reasons that Hotchkin did would be 
unable to touch that property, isn’t that true? 

A. No, that was not my idea exactly. My 
idea was to put the matter in such shape as to 
discourage persons who thought of entering suits 
for causes of that kind.’’ 

It therefore appears that the scheme was, stripped 
of its euphony, to hinder and delay ereditors. 

The Referee did not find such clear and convincing 
proof of gross over-valuation of the property ac- 
quired by the company on its organization as to war- 
rant a finding of fraud, avoiding the indebtedness to 
the claimants, then assumed by the company. 

This conclusion is approved and, as the notes are 
shown by claimants’ testimony, to have been at all 
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times in their possession; never acquired by Gates 
and, therefore, never surrendered to the Wenatchee 
Heights Orchard Company, they will not be treated 
as paid; but it does not follow that the only disadvan- 
tage suffered, on account of the transaction, by Wells 
and McPherson, is the loss of their now claimed pre- 
ference. 

By their acts, both as creditors and for the cor- 
poration, said company’s property was transferred 
in such a way, as found by the Referee, that neither 
they nor the corporation could recover it. The other 
creditors, alone, could compel its return to the cor- 
poration. They did so. To now hold that the claim- 
ants, who were parties to such transfer, may resort 
to the property they helped put out of the reach of 
the corporation and themselves, the same as the other 
creditors, would neither tend to encourage innocent 
creditors to diligence, nor discourage those dis- 
honestly inclined from scheming for an unfair ad- 
vantage. [42] 

The claims of Wells and McPherson have not been 
shown to be fraudulent, and will, therefore, be treated 
as legitimate. ‘But while there is a wide range be- 
tween one with a purely fabricated claim and one who 
seeks to secure a preference for a valid claim, yet the 
holder of a valid claim may lend it and himself to the 
accomplishment of a fraud, and both be affected 
thereby. 

20 Cyc. 487-c and 638. 

Claimants might be diligent in securing the advan- 
tage of a preference, without prejudicing their 
claims. They might even be secret in so doing, if 
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there was no duty on their part to speak. (U.5. 
Rubber Co. vs. Am. Oak Lea Co., 181 U. S. 434, at 
447, supra.) But if the creditor and the corporation 
do undertake to speak, they are bound to speak truly, 
and if in these corporation minutes they spoke falsely 
in a matter naturally tending to their advantage and 
the deception and disadvantage of other creditors, no 
element of actual fraud appears lacking, even though 
the claim evidenced by the notes be not fabricated, 
but a genuine debt. 

Tt is not necessary to determine the effect of a con- 
fessed valuation now of the transferred property not 
exceeding the creditor’s established claims. Such 
transactions as these should be tested by the situa- 
tion, action and intention of the parties at the time 
they acted, and the then probable effect of such ac- 
tion. Though the Court has not found such clearly 
established fraud in these notes, at the inception of 
the claim, in the evidence, as to void them, yet they 
were not free from question, and city property of the 
nature of that transferred is liable to sudden fluctua- 
tions in value. [43] 

At the time of the transfers to the Summit Invest- 
ment Company, it was not unreasonable to calculate 
that the property had a present value, tested by its 
potential value, in excess of the established claims. 
The same rule that saved claimants from condemna- 
tion for over-valuation of the property amounting 
to fraud at the organization of the corporation will 
obtain in testing their conduct in the matter of the 
transfer of this property. Their conduct shows that 
they considered it of greater value than their claims. 
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Arriving at that not then unreasonable conclusion, 
the effect of their conduct will be tested as though 
their conclusion was a verity in establishing actual 
fraud upon their part. 

The fact that, after other creditors brought a suit 
against Gates, the Summit Investment Company, 
Wells and McPherson to recover the property trans- 
ferred, for the Wenatchee Heights Orchard Com- 
pany, claimants, before judgment consented to re- 
turn the property, does not purge the transaction of 
fraud. It cannot be considered a voluntary sur- 
render. These claimants are denied (the right to 
have any of the proceeds of the property recovered 
applied to the satisfaction of their claims until the 
claims of other creditors are satisfied. 

The conclusion of the Referee that, upon the pres- 
ent evidence, the Trustee should not be directed to 
comply with the Public Service Commission’s order 
for the increase of the water supply to the present 
contract holders is affirmed. The penalty imposed 
by the state law for a failure to comply with the 
Commission’s order cannot be made the basis of a 
claim in this bankruptcy proceeding. (Section 57—J 
of the Bankruptcy Act.) If such an order were 
made, and the expense incurred of increasing the 
water supply, the claims of the contract [44] 
holders for damages for a shortage of water would 
still exist. <A different question would be presented 
if the petition was for authority to compromise the 
unliquidated claims of the contract holders for such 
damage by complying with the order and increasing 
the water supply. 
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The Referee’s order is modified as indicated above. 

[Indorsed]: Decision on Review of Referee’s 
Order Denying Trustee’s Petition and Allowing 
Claims of Wells & McPherson in Part. Filed in the 
U.S. District Court, Western Dist. of Washington, 
Northern Division. Dec. 3,1913. Frank L, Crosby, 
Clerk. By E. M. L., Deputy. [45] 


In the District Court of the United States for the 
Western District of Washin gton, Northern Divi- 
ston. 

No. 5025. 
In the Matter of WENATOHEE HEIGHTS 
ORCHARD COMPANY, 

Bankrupt. 
Order Modifying Order of Referee upon Claim of 
L. V. Wells. 

This cause coming on to be heard upon the peti- 
tions for review of the claimant L,, V. Wells and J. B. 
Lincoln, as Trustee, and the Court being fully ad- 
vised and having delivered a written opinion herein, 
which was filed herein, now, in pursuance of said 
written opinion, it is 

CONSIDERED, ORDERED AND DECREED 
by the Court that said order of the Referee allowing 
the said claim of L. V. Wells in the sum of $56,389.16 
be and the same hereby is approved, subject to the 
following modifications, that is to Say, that the said 
L. V. Wells is denied the right to receive any divi- 
dends on his said claim out of the proceeds realized 
from the assets conveyed by the said Wenatchee 


50 L. V. Wells vs. 


Heights Orchard Company to the Summit Invest- 
ment Company until all other creditors have been 
satisfied in full. 
Dated this 11th day of December, A. D. 1913. 
EDWARD E. ‘CUSHMAN, 
Judge. 
O. K. as to form only. 
T. D. OGDEN. 


[Endorsed]: Order Modifying Order of Referee 
upon Claim of L. V. Wells. Filed in the United 
States District Court, Western District of Washing- 
ton. Dec. 11, 1913. Frank L. Crosby, Clerk. Hd. 
M. Lakin, Deputy. [46] 


In the District Court of the United States for the 
Western District of Washington, Northern Divi- 
sion. 

No. 5025. 


In the Matter of WENATCHEE HEIGHTS 
ORCHARD COMPANY, 
Bankrupt. 


Petition for Appeal. 
To the Honorable EDWARD E. CUSHMAN, Judge 
of Said Court. 

Comes now L. V. Wells, a claimant in the above- 
entitled matter, and feeling himself aggrieved by the 
order made and entered in this cause on the 11th day 
of December, 1913, modifying the order of the Ref- 
eree heretofore made herein upon his claim, does 
hereby appeal from said order to the Circuit Court of 


J. B. Lincoln. 51 


Appeals for the 9th Circuit for the reasons specified 
in the assignment of errors which is filed herewith, 
and he prays that his appeal be allowed and that cita- 
tion issue as provided by law, and that a transcript 
of the record, proceedings and papers upon which 
said decree was based, duly authenticated, may be 
sent to the United States Circuit Court of Appeals 
for the 9th Circuit, sitting at San Francisco, Cali- 
fornia; and your petitioner further prays that the 
proper order touching the security to be required of 
him to perfect his appeal be made. 
CORWIN 8. SHANK, 
H. OC. BELT, 
Attorneys for Claimant L. V. Wells. 

The above petition granted and the said appeal 
allowed upon giving bond as required by law in the 
sum of $500.00. 

Dated this 11th day of December, 1913. 

EDWARD E. CUSHMAN, 
Judge. [47] 

[Endorsed]: Petition for Appeal. Filed in the 
United States District Court, Western District of 
Washington. Dec. 11, 1913. Frank L. Crosby, 
Clerk. By E.M.L., Deputy. [48] 
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In the District Court of the United States for the 
Western District of Washington, Northern Divi- 
sion. 

No. 5025. 


In the Matter of the WENATCHEE HEIGHTS 
ORCHARD CO., a Corporation, 
‘Bankrupt. 


Petition on Appeal of J. B. Lincoln, Trustee in Bank- 
ruptcy of the Estate of the Wenatchee Heights 
Orchard Company. 

‘Comes now J. B. Lincoln, as Trustee of the Estate 
of the Wenatchee Heights Orchard Company, bank- 
rupt, and feeling himself, as such Trustee, aggrieved 
by the judgment made and entered in this cause on 
the 10th day of December, A. D. 1913, allowing the 
claim of L. V. Wells and affirming, except as therein 
stated, the order of the Referee upon said claim, pre- 
sents and files herewith his Assignments of Error, 
and does hereby appeal from said order to the Cir- 
cuit Court of Appeals of the United States, for the 
Ninth Circuit, and prays that an appeal may be 
allowed, and that a transcript of the record, pro- 
ceedings and papers upon which said Judgment was 
made, duly authenticated, may be sent to the United 
States Court of Appeals for the Ninth Circuit, sit- 
ting at San Francisco, California. 

RAYMOND D. OGDEN, 
Attorney for Trustee. 
WALTER SCHAFFNER, 
Attorney for Trustee. 
Dec. 19, 1918. 
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The foregoing claim of appeal is allowed. 
EDWARD E. CUSHMAN, 
District Judge. 

[Endorsed]: Petition for Appeal, J. B. Lincoln, 
Trustee. Filed in the United States District Court, 
Western District of Washington. Dec. 20, 1913. 
Frank L. Crosby, Clerk. By E. M. L., Deputy. 
[49] 


In the District Court of the United States for the 
Western District of Washington, Northern Divi- 
ston. 

No. 5025. 
In the Matter of WENATCHEE HEIGHTS 
ORCHARD COMPANY, 
‘Bankrupt. 
Assignment of Errors [of L. V. Wells]. 

And now on this the 11th day of December, A. D. 
1913, comes L. V. Wells, the claimant mentioned in 
the order entered in the above cause, on the 11th day 
of December, A. D. 1913, modifying the order of the 
Referee heretofore made in this cause upon his said 
claim, and says that the said order is erroneous and 
unjust to the said claimant. 

First: Because the said order provides that the 
said L. V. Wells be denied the right to receive any 
dividends on his said claim out of the proceeds real- 
ized from the assets conveyed by the said Wenatchee 
Heights Orchard Company to the Summit Invest- 
ment Company until all other creditors have been 
satisfied in full. 
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WHEREFORE the said claimant L. V. Wells 
prays that the said decree be reversed in so far as it 
modifies the order of the Referee as hereinabove set 
out, and that the District Court be instructed to con- 
firm the order of the Referee without any modifica- 
tion as aforesaid. 

CORWIN: 8S. SHANK, 
H. C. BELT, 
Attorneys for Claimant L. V. Wells. 


[Endorsed]: Assignment of Errors. Filed in the 
United States District Court, Western District of 
Washington. Dec. 11, 19138. Frank L. Crosby, 
Clerk. By E.M.L., Deputy. [50] 


In the District Court of the United States for the 
Western District of Washington, Northern Dwi- 
ston. 


No. 5025. 


In the Matter of the WENATCHEE HEIGHTS 
ORCHARD CO., a Corporation, 
Bankrupt. 


Assignments of Error by Trustee in Bankruptcy to 
Allowance of Claim of L. V. Wells. 

And now on the 18th day of December, A. D. 1913, 
comes J. B. Lincoln, as Trustee in Bankruptcy of 
the Estate of the Wenatchee Heights Orchard Com- 
pany, bankrupt, by Raymond D. Ogden and Walter 
Schaffner, his attorneys, and says that the order 
entered in the above cause on the 10th day of Decem- 
ber, A. D. 1913, affirming the order of the Referee, 
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except as in said order modified, is erroneous and 
against the just rights of said Trustee in Bankruptcy, 
for the following reasons: 

Because the order made on the 10th day of Decem- 
ber, A. D. 1918, allows the claim of L. V. Wells for 
Fifty-six Thousand Three Hundred and Eighty-nine 
and 16/100 Dollars ($56,389.16), the allowance of 
which said claim is erroneous and unjust, for the fol- 
lowing reasons: 

(1) That the notes attached to said proof of claim 
upon which the same was based were executed with- 
out any consideration whatsoever. 

(2) That the note for Fifty-seven Thousand Dol- 
lars ($57,000), dated the 21st day of September, 1911, 
attached to said proof of claim and upon which the 
said claim is in part based, has been fully paid and 
satisfied. 

(3) That nothing whatsoever is due to the said 
L. V. Wells from said Wenatchee Heights Orchard 
Company, but that, on the contrary, the said L. V. 
Wells is indebted to said Wenatchee [51] Heights 
Orchard Company and was at the time of the filing 
of the petition herein in the sum of Seventy-five 
Thousand Dollars ($75,000) for his subscription to 
the capital stock of said bankrupt. 

(4) That the sum of Forty Thousand Dollars 
($40,000) of said claim was based upon an alleged 
agreement whereby L. V. Wells sold to the Wen- 
atehee Heights Orchard Company certain real estate, 
together with 63 shares of the capital stock of the 
Spring Hill Irrigation Company, and was to receive 
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in payment therefor 750 shares of the capital stock 
of said Wenatchee Heights Orchard, and there was 
to be paid to said Wells the sum of Forty Thousand 
Dollars ($40,000) and to certain other parties men- 
tioned in said agreement the sum of Twenty-two 
Thousand Two Hundred and Forty Dollars 
($22,240); that in truth and in fact the said land 
sold to said Wenatchee Heights Orchard Company 
by said L. V. Wells was not worth to exceed the sum 
of Fifty Thousand Dollars ($50,000); that at the 
time such sale was made said L. V. Wells was the 
president and one of the Trustees of the Wenatchee 
Heights Orchard Company and the owner of all the 
capital stock and one E. H. McPherson, the claimant, 
who, according to said agreement, was to receive the 
sum of Fifty-eight Hundred Fifty Dollars ($5,850), 
was the only other Trustee or officer of said cor- 
poration when said agreement was made; said L. V. 
Wells and E. H. McPherson knew that said land was 
worth not to exceed the sum of Fifty Thousand Dol- 
lars ($50,000) and said contract was entered into by 
them on behalf of the Wenatchee Heights Orchard 
Company and themselves fraudulently, and with the 
design and purpose of causing it to appear that the 
said capital stock of the Wenatchee Heights Orchard 
Company was fully paid, whereas, in truth and in 
fact, nothing whatever was ever paid thereon. 

(5) That the said L. V. Wells is the legal owner 
and [52] holder of Three Hundred and Seventy- 
five (375) shares of the capital stock of the Wenatchee 
Heights Company of the par value of Thirty-seven 
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Thousand Five Hundred Dollars ($37,500) on which 
nothing has been paid, and that said Wells is now 
indebted to the bankrupt in said sum of Thirty-seven 
Thousand Five Hundred Dollars ($37,500) for said 
stock. 

(6) That said L. V. Wells is indebted to the bank- 
rupt herein in a large sum of money, the exact 
amount of which the Trustee is not now able to as- 
certain, from moneys illegally and improperly with- 
drawn by him for and on account of said commis- 
sions claimed by him. 

(7) That the evidence shows that the said L. V. 
Wells has been guilty of such fraud and unfair deal- 
ings and conduct in the management of the affairs 
of the Wenatchee Heights Orchard Company that he 
is now debarred and estopped from claiming or at- 
tempting to claim any sum or sums whatsoever due 
him as a creditor of the Wenatchee Heights Orchard 
Company. 

WHEREFORE, said J. B. Lincoln, Trustee of 
the estate of the Wenatchee Heights Orchard Com- 
pany, prays that said order, judgment and decree 
affirming the action of the Referee in the allowance 
of the claim of L. V. Wells in any capacity whatso- 
ever by reversed, and the said Court may be directed 
to enter a decree reversing the action, ruling and 
order of the Referee in allowing in any capacity 
whatsoever the claim of L. V. Wells, and that a de- 
cree may be made and entered disallowing in toto 
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the claim of L. V. Wells. ai 
RAYMOND D. OGDEN, 
Attorney for Trustee. 
WALTER SCHAFFNER, 
Attorney for Trustee. [53] 
[Endorsed]: Assignment of Errors, J. B. Lincoln, 
Trustee. Filed in the United States District Court, 
Western District of Washington. Dec. 20, 1913. 
Frank L. Crosby, Clerk. By E. M. L., Deputy. 
[54] 


In the District Court of the United States for the 
Western District of Washington, Northern Dwi- 
sion. 

No. 5025. 


In the Matter of WENATCHEE HEIGHTS 
ORCHARD COMPANY, a Corporation, 
Bankrupt. 
Bond on Appeal of L. V. Wells. 

KNOW ALL MEN BY THESE PRESENTS, 
That we, L. V. Wells, as principal, and American 
Surety Company of New York, as surety, acknowl- 
edge ourselves to be indebted to J. B. Lincoln, as 
Trustee in Bankruptcy of the estate of Wenatchee 
Heights Orchard Company, a bankrupt, appellee in 
the above cause, in the sum of Five Hundred Dollars 
($500.00), conditioned that 

WHEREAS, on the eleventh day of December, 
A. D. 1913, in a proceeding had in the above-entitled 
court and cause, wherein the above-named L. V. 
Wells was a claimant, a decree was rendered against 
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the said L. V. Wells and the said L. V. Wells has ob- 
tained an appeal to the United States Cireuit Court 
of Appeals for the Ninth Circuit to reverse said de- 
cree; 

NOV, if the said L. V. Wells shall prosecute his 
said appeal to effeet and answer all costs if he fail to 
make his plea good, then the above obligation to be 
void; else to remain in full force and virtue. 

Dated this eleventh day of December, 1913. 

L. V. WELLS. 
By H. C. BELT, 

His Attorney. 

AMERICAN SURETY COMPANY OF 
NEW YORK. 

By EDWARD J. LYONS, 

Resident Vice-President. 
[Seal] S. H. MELROSE, 
Resident Assistant Seeretary. 

Approved December 12, 1913. 

EDWARD E. CUSHMAN, 
Judge. [55] 

[Indorsed]: Bond on Appeal of L. V. Wells. Filed 
in the U.S. Distriet Court, Western Dist. of Wash- 
ington, Southern Division. Dec. 12, 1918. Frank 
L. Crosby, Clerk. By F. M. Harshberger, Deputy. 
[56] 
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In the District Court of the United States for the 
Western District of Washington, Northern Divi- 
sion. 

No. 5025. 


In the Matter of the WENATCHEE HEIGHTS 
ORCHARD CO., a Corporation, 
Bankrupt. 


Order Allowing Appeal [of J. B. Lincoln, Trustee]. 

This matter coming on to be heard upon the peti- 
tion of J. B. Lincoln, Trustee of the estate of the 
Wenatchee Heights Orchard Company, bankrupt, 
for the allowance of an appeal to the Circuit Court 
of Appeals for the Ninth Circuit, from an order en- 
tered on the 10th day of December, A. D. 1918, af- 
firming the order of the Referee except as therein 
modified, and it appearing that said petition is in 
proper form and filed within the time required by 
statute, and that said petitioner has duly filed with 
said petition his Assignments of Error,— 

It is hereby ORDERED that the said appeal be 
and the same hereby is allowed. 

Entered in open court this 19th day of December, 
mm, D. 10s. 

EDWARD E. CUSHMAN, 
Judge. 


[Endorsed]: Order Allowing Appeal, J. B. Lin- 
coln, Trustee. Filed in the United States District 
Court, Western District of Washington. Dec. 20, 
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1913. Frank L. Crosby, Clerk. By E. M. L., Dep- 
uty. [57] 


In the United States Circuit Court of Appeals in 
and for the Ninth Judicial Circuit. 
NO. 5025. 
In the Matter of WENATCHEE HEIGHTS 
ORCHARD COMPANY, a Corporation, 
Bankrupt. 
Citation [on Appeal of S. V. Wells]. 
United States of America, to J. B. Lincoln, as Trus- 
tee in Bankruptcy of the Estate of Wenatchee 
Heights Orchard Company, Greeting: 

You are hereby notified that in a certain proceed- 
ing had in the above-entitled cause in bankruptey 
in the United States District Court in and for the 
Western District of Washington, Northern Division, 
wherein L. V. Wells is claimant, an appeal has been 
allowed to the said L. V. Wells to the United States 
Circuit Court of Appeals for the Ninth Circuit, and 
you are therefore hereby cited and admonished to be 
and appear in said court, at San Francisco, on or be- 
fore the 31st day of December, 1913, to show cause, 
if any there be, why the order and decree appealed 
from should not be corrected and Speedy justice done 
the parties in that behalf. 

WITNESS the Honorable EDWARD E. CUSH- 
MAN, Judge of said Court, this 12th day of Decem- 
ber, A. D. 1913. 

[Seal] EDWARD E. CUSHMAN, 

Judge. 
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We hereby: admit service of the within paper this 
12th day of December, 1913. 
RAYMOND D. OGDEN, 
WALTER SCHAFFNER, 
Attorneys for Trustee. [58] 
[Indorsed]: No. 5025. United States District 
Court for the Western District of Washington, 
Northern Division. In the Matter of Wenatchee 
Heights Orchard Company, a Corporation, Bank- 
rupt. Citation to J. B. Lincoln on Appeal. Filed 
in the United States District Court, Western District 
of Washington, Dec. 16, 1913. Frank L. Crosby, 
Clerk. By E. M. L., Deputy. Corwin S. Shank, H. 
C. Belt, Attorneys for L. V. Wells, Alaska Building, 
Seattle. [59] 


In the District Court of the United States for the 
Western District of Washington, Northern Divi- 
sion. 

No. 5025. 


In the Matter of WENATCHEE HEIGHTS 
ORCHARD CO., a Corporation, 
é Bankrupt. 


Citation [on Appeal of J. B. Lincoln, as Trustee]. 

To L. V. Wells, Claimant: 
You are hereby notified that in a certain proceed- 
ings had in the above-entitled cause in bankruptcy, 
in the United States District Court for the Western 
District of Washington, Northern Division, wherein 
J. B. Lincoln, as Trustee in Bankruptcy of the Es- 
tate of the Wenatchee Heights Orchard Company, 
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is resisting the allowance of the claim of L. V. Wells, 
as claimant, an appeal has been allowed to the said 
J. B. Lineoln, Trustee in Bankruptey of the Estate 
of the Wenatchee Heights Orchard Company in the 
United States Circuit Court of Appeals for the Ninth 
Circuit, and you are hereby cited and admonished 
to be and appear at a session of the United States 
Court of Appeals for the Ninth Cireuit, to be holden 
at the City of San Francisco, State of California, said 
district, within thirty (30) days from and after the 
date hereof pursuant to a petition on appeal, Assign- 
ment of Krror, filed with the clerk’s office in the Dis- 
trict Court of the United States for the Western Dis- 
trict of Washington, Northern Division, in the mat- 
ter of the Wenatchee Heights Orchard Co., bankrupt, 
to show cause, if any there be, why the judgment 
rendered in said cause affirming, except as herein 
modified, the Findings of the Referee in Bankruptcy, 
allowing the claim [60] of L. V. Wells, as claim- 
ant for the sum of $56,389.16, should not be reversed 
as in Said petition of appeal set forth, and why said 
order and decree appealed from should not be cor- 
rected, as in said Petition of Appeal and Assign- 
ments of Error set forth, and why speedy justice 
should not be done to the parties in that behalf. 

WITNESS the Honorable EDWARD E. CUSH- 
MAN, Judge of said Court, on the 19th day of De- 
cember, A. D. 1913. 

[Seal] EDWARD E. CUSHMAN 5 

Judge. 
Copy of the within Citation received and due ser- 
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vice of same acknowledged this 20th day of Dec., 
1913. 
CORWIN S. SHANK and 
H. C. BELT, 
Attorneys for Wells. 


[Endorsed]: No. 5025. Citation J. B. Lincoln, 
Trustee. In the U.S. District Court Western Dis- 
trict of Washington, Northern Division. In the 
Matter of the Estate of Wenatchee Heights Orchard 
Company, Bankrupts, vs. J. B. Lincoln, Trustee. 
Filed in the United States District Court, Western 
District of Washington. Dec. 20, 1913. Frank L. 
Crosby, Clerk. By E. M. L., Deputy. Walter 
Schaffner, Raymond D. Ogden, Postoffice and Office 
Address. Offices: 507 Lowman Bldg., Seattle, Wash- 
ington, Attorneys for Trustee. [61] 


In the District Court of the United States for the 
Western District of Washington, Northern Diwi- 
Sion. 

No. 5025. 


In the Matter of WENATCHEE HEIGHTS 
ORCHARD COMPANY, a Corporation, 
Bankrupt. 


Praecipe for Record on Appeal of L. V. Wells. 
To Frank L. Crosby, Clerk of Said Court: 

Kindly incorporate into the transcript of the rec- 
ord upon the appeal of L. V. Wells from the order 
entered in said court and cause upon December 11, 
1913, upon his claim, the following portions of the 
record: 


(1) 
(2) 
(3) 
(4) 
(5) 
(6) 


(7) 
(8) 


(9) 
(10) 
(11) 
(12) 
(13) 
(14) 
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Order of adjudication of bankruptey. 

Order of reference. 

Claim of L. V. Wells. 

Objections of Trustee to claim of L. V. Wells. 

Order of Referce upon claim of L. V. Wells. 

Petition of Trustee for revision of Referee’s 
order upon claim of L. V. Wells. 

Petition of L. V. Wells for revision of Ref- 
eree’s order upon his claim. 

Opinion of Judge Cushman upon claim of L. 
V. Wells (filed December 3, 1913). 

Order of Judge upon claim of L. V. Wells. 

Petition of L. V. Wells on appeal. 

Assignments of Error by L. V. Wells. 

Bond of L. V. Wells on appeal. 

Citation on appeal of L. V. Wells. 

Statement of evidence upon claim of L. V. 
Wells. 


Dated this 12th day of December, 1913. 


CORWIN 8. SHANK, 
H. ©. BELT, 
Attorneys for Claimant Wells. [62] 


Service of the within paper is hereby admitted this 
12th day of December, 1913. 


WALTER SCHAFFNER and 
R. D. OGDEN, 
Attorneys for Trustee. 


[Endorsed]: Praecipe for Record on Appeal of L. 
V. Wells. Filed in the United States District Court, 
Western District of Washington. Dec. 12, T9i5: 


[63] 


Frank L. Crosby, Clerk. By E. M. L., Deputy. 
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In the District Court of the United States for the 
Western District of Washington, Northern Divi- 
ston. 

No. 5025. 


In the Matter of WENATCHEE HEIGHTS 
ORCHARD COMPANY, a Corporation, 
Bankrupt. 


Praecipe for Record on Appeal of J. B. Lincoln, 
Trustee. 
To Frank L. Crosby, Clerk of said Court: 

Kindly incorporate into the transcript of the rec- 
ord upon the appeal of J. B. Lincoln, Trustee of the 
Wenatchee Heights Orchard Company, Bankrupt, 
from an order entered in said cause upon December 
10th, 1913, sustaining the order of the Referee, ex- 
cept as therein modified, in the allowance of the claim 
of L. V. Wells: 

(1) Petition in bankruptcy. 

(2) Form of real estate contract of Wenatchee 
Heights Orchard Company. 

(3) Order of adjudication of bankruptcy. 

(4) Order of reference. 

(5) Claim of L. V. Wells. 

(6) Objections of the Trustee to claim of L. V. 
Wells. 

(7) Order of Referee upon claim of L. V. Wells. 

(8) Petition of Trustee for revision of Referee’s 
order upon claim of L. V. Wells. 

(9) Petition of L. V. Wells for revision of Ref- 
eree’s Order upon his claim. 
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(10) Opinion of Judge Cushman upen the claim of 
L. V. Wells filed December 3, 1913. 
(11) Order of the Judge upon claim of L. V. Wells. 
(12) Petition of J. B. Lincoln, Trustee, on appeal. 
(13) Assignments of error by J. B. Lincoln, 
Trustee. [64] 
(14) Order granting appeal. 
(15) Citation on appeal of J. B. Lincoln, Trustee. 
(16) Statement of evidence of J. B. Lincoln, 
Trustee. 
RAYMOND D. OGDEN, 
WALTER SCHAFENER, 
Attorneys for J. B. Lincoln, Trustee. . 
Copy of the within praecipe reeeived and due ser- 
vice of same acknowledged this 19th day of Dee. 
1943. 
CORWIN 8. SHANK. and 
ree. BRET 
Attorneys for Wells. 


[Endorsed]: Praecipe for record on appeal of J. B. 
Lincoln, Trustee. Filed in the United States Dis- 
trict Court, Western District of Washington. Dee. 
19, 1913. Frank L. Crosby, Clerk. By E. M. L., 
Deputy. [65] 
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[Certificate of Clerk U. S. District Court to 
Transcript of Record. | 


In the District Court of the United States for the 
Western strict of Washington, Northern Divi- 
ston. 

No. 5025. 


In the Matter of the WENATCHEE HEIGHTS 
ORCHARD COMPANY, a Corporation, 
‘Bankrupt. 


United States of America, 
Western District of Washington,—-ss. 

I, Frank L. Crosby, Clerk of the District Court 
of the United States for the Western District of 
Washington, do hereby certify the foregoing 94 type- 
written pages, numbered from 1 to 94, inclusive, to 
be a full, true, correct and complete copy of so much 
of the record and proceedings in the above and fore- 
going entitled cause as is called for by the praecipes 
of the attorneys for the Claimant and Trustee, as the 
same remain of record and on file in the office of the 
clerk of the said court, and that the same constitute 
the transcript of record on appeal from the District 
Court of the United States for the Western District 
of Washington, to the Circuit Court of Appeals for 
the Ninth Judicial Circuit. 

I further certify the following to be a full, true 
and correct statement of all expenses, costs, fees and 
charges incurred and paid in my office by or on be- 
half of the appellants for preparation and certifica- 
tion of the typewritten transcript of record issued 
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to the United States Circuit Court of Appeals [66] 
for the Ninth Circuit in the above-entitled cause, to 
wit: 
Clerk's fee (Sec. 828 R. S. U. S. as Amended 

by Sec. 6, Act of March 2, 1905) for mak- 

ing transcript of the record for printing 


purposes 223 folios at 30c¢ per folio...... $66 .90 

Certificate to certified copy of typewritten 
wmomascript Of reeord.,.................. 30 
enw said certificate..................... .40 
$67 . 60 


I hereby certify that the above cost for preparing 
and certifying record amounting to $67.60 has been 
paid to me by Messrs. Corwin 8S. Shank and H. C. 
Belt, attorneys for L. V. Wells, Raymond D. Ogden, 
and Walter Schaffner, attorneys for Trustee. 

IN WITNESS WHEREOF I have hereto set my 
hand and affixed the seal of said District Court at 
Seattle, in said District, this 24th day of December, 
A.D. 118. 

[Seal] FRANK L. CROSBY, 

Clerk. [67] 


In the District Court of the United States for the 
Western District of Washington, Northern Divi- 
sion. 

IN BANKRUPTCY—No. 5025. 
In the Matter of WENATCHEE HEIGHTS 
ORCHARD COMPANY, 
Bankrupt. 
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Statement of Evidence upon Claim of L. V. Wells. 

BE JT REMEMBERED that on the 3d day of 
September, 1913, the objections of J. B. Lincoln, as 
Trustee of Wenatchee Heights Orchard Company, 
the above-named bankrupt, to the claim of L. V. 
Wells came regularly on for hearing before Hon. 
John P. Hoyt, Referee in Bankruptcy, the said 
claimant being present in person and being repre- 
sented by H. C. Belt, his attorney, and the Trustee 
being present in person and being represented by 
Raymond D. Ogden and Walter Schaffner, his at- 
torneys, whereupon the following proceedings were 
had: 

It was stipulated that all testimony of L. V. Wells 
and EK. H. McPherson taken in this cause since the 
adjudication in bankruptcy should be considered 
upon this hearing, subject to any objections on the 
ground of materiality or relevancy. 


[Testimony of E. H. McPherson. ] 

The testimony of E. H. McPHERSON which was 
thus offered was taken upon June 11, 1913, upon his 
examination as an officer of the bankrupt, and was to 
the effect, among other things, that he was at all 
times since the organization of the bankrupt the sec- 
retary and a trustee of said bankrupt; that at the 
time of the organization of the bankrupt he was in- 
terested in certain portions of the property after- 
wards conveyed to the bankrupt known as the 
Walker property consisting of 160 acres, [68*—1t] 


*Page-number appearing at foot of page of certified Transcript of Record. 
tOriginal page-number appearing at foot of page of Statement of Evidence as 
game appears in Certified Transcript of Record 
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(Testimony of E, H. McPherson.) 

and the Wheeler property consisting of about 320 
acres; that this was all included in the plats except 
about 10 acres of waste land in the Walker tract and 
about two-thirds of the Wheeler tract; that this 
interest was the result of other deals had between 
Mr. Wells and himself; that his interest in this prop- 
erty was about one-fourth or one-third; that they 
had paid $12,000 or $15,000 for the Walker tract, and 
$30,000 for the Wheeler tract; that he had no inter- 
est in the rest of the property; that A. C. McPherson 
was his brother and that he owned another piece of 
property which they had bought from him paying 
therefor $7,500; this tract contained 80 acres, of 
which 20 or 30 acres was good land; that W. G. Stew- 
ard was interested in the Walker and Wheeler 
tracts; that the $5,850 which the minutes provided 
he was to receive did not represent all of the amount 
that he had in the property; that he had put in as 
close as he could figure about $15,000. Thereupon 
he testified as follows: 

‘*@. And your proportion was one-fourth or one- 
third? 

A. Yes, something like that; we had, figured that 
out and it was the result of several different deals. 
We had been in several different deals and sold out 
and made a profit, and later it was necessary to put 
in some more money to keep it going and set out the 
orchard; we had set out one hundred acres of orchard, 
so it was rather a complicated amount. 

Q. Was there any record kept of these transac- 
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(Testimony of E. H. McPherson.) 
tions? A. There was at the time; yes. 

Q. Do you know what has happened to them? 

A. At the time we organized the company we 
cleaned up the entire transaction and divided it up 
in the way of stock inthe company. In other words, 
we assumed the property to be worth a certain 
amount. 

Q. How much did you estimate all the property 
to be worth? 

A. We estimated the property to be worth two 
hundred thousand. 

Q. Two hundred thousand? A. Yes. 

Q. That was encumbered for fifty thousand? 

A. Yes.’’ [69—2] 

The witness further testified that the interest of 
Mr. Steward in the Walker and Wheeler tracts was 
about the same as his own, but later stated— 

‘*A. (Interrupting.) I am mistaken about that; 
his interest would not be as big as mine. 

Q. What interest did he have? 

A. About half as large. 

x. % % ¥ % & * % % % * 

Q. For that property you got a credit of $5,850 
and 37,500 in par value of stock? 

A. Well, I think there was something else for that. 
I had some other deal with Mr. Wells which was 
turned in mine. 

Q. The company got nothing else? <A. No. 

% % % * & % % % % 

Q. How did you arrive at that $5,850? 

A. I couldn’t exactly tell you now. It was, as I 
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(Testimony of E. H. McPherson.) 

say, a very complicated arrangement, the result of 
several deals we had been interested in for two or 
three years, and I could not recall now just what it 
was. I wouldn’t attempt to describe it. 

* * * * * * * * % 

Q. Had any declaration of trust been issued or 
signed by Mr. Wells on this property showing that 
he had it in trust for you and Mr. Stewart? 

A. I think we had an agreement signed between 
us is all. 

Q. Do you know where that agreement is? 

A. No, I am not sure. 

Q. You had a copy of it? 

A. Yes. JI may have it yet. 

Q. Did Mr. Wells ever make any accounting to you 
in writing of the various transactions surrounding 
this property? 

A. Why, I expect he did at the time. 

Q. Have you that now? 

A. I don’t reeall whether I have it or not. 

Q. How was this forty thousand dollars arrived 
at which Mr. Wells was to receive in cash ? 

A. Well, he had a larger interest in the property 
than I did. That was figured out to take care of 
what he had, because there was one tract he owned 
himself, separate from this. [70—3] 

Q. How big was that tract, do you know? 

A. It would be the east half, I think, of section 26, 
and there is some old orchard on it; and part of the 
west half of section 26; about 160 or a couple hun- 
dred acres. Yes, there was more than that, because 
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(Testimony of E. H. McPherson.) 

part of it was waste land. There were several hun- 
dred acres, including the waste land. I couldn’t say 
how much. 

Q. You didn’t attend to any of the buying of any 
of this property, did you? 

A. No, I don’t think so. Mr. Wells did that. 

Q. Mr. Wells was running that himself ? 

A. Yes. 

Q. How much did you put into this pool or com- 
bination, or whatever we may call it, in the begin- 
ning? 

A. Oh, the beginning was way back three or four 
years before that, and at that time values were cheap 
and it didn’t take much to get in. We went across 
the river and took options on three or four hundred 
acres, intending to irrigate it, and afterwards sold 
it out to the Wenatchee Canal Company without put- 
ting in so very much, so the amount we put in would 
only be several hundred dollars at that time, because 
values were advancing rapidly, things were jumping. 
You could get in on a shoestring, as they say, at that 
time, and perhaps make a big profit in a few months. 

Q. Did you put in any more after that? 

A. I think I did, at various times.”’ 

The witness further testified that most of the pur- 
chasing and most of the expenditure of the money 
had been done by Mr. Wells, but according to the best 
estimate of the witness there had been expended 
upon the property for purchase and improvement 
about $115,000. 

The witness further testified that the property 
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(Testimony of E. H. McPherson.) 

which was conveyed to the Summit Investment Com- 
pany by the bankrupt was conveyed merely for the 
purpose of vesting the title to the said property in 
the Summit Investment Company; that B. EK. Gates 
never had possession of the notes mentioned in the 
communication from him to the Wenatchee Heights 
Orchard Company, and that the said notes were 
never canceled. 

The witness further testified upon cross-examina- 
tion that the irrigated real estate market in Wenat- 
chee in 1905 and 1906 was booming; that people were 
doubling their money [71—4] in a year or two; 
that he and Mr. Wells when they turned this prop- 
erty into the company estimated the irrigable lands 
with the water right which they had to be worth $250 
an acre; that in the Wenatchee Valley proper raw 
land under ditch was at the time selling from $400 to 
$600 an acre. 


[Testimony of L. V. Wells. ] 

The testimony of L. V. WELLS which was thus of- 
fered was taken upon June 23, 1913, and June 24, 
1913, upon his examination as an officer of the bank- 
rupt, and it is to the effect, among other things, that 
he was at all times since the organization of the bank- 
rupt the president and a trustee of said bankrupt; 
that the first interest which he acquired in the land 
subsequently deeded to the Wenatchee Heights Or- 
chard Company was the west half of section 25 and 
the northeast quarter of section 26, and the north 
half of the southwest quarter of section 34-22-20, 


=~] 
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(Testimony of L. V. Wells.) 
together with 13 shares of water stock, which was ac- 
quired in 1903 from Gunn and Brown in exchange 
for other property at a valuation of $25,000; that he 
next acquired the southeast quarter of section 26 to- 
gether with 10 shares of water stock from Percy 
Walker, paying therefor $12,000 in cash; that with 
Mr. A. C. McPherson, in 1905, he purchased the 
northeast quarter of section 34 from Mr. Cole to- 
gether with 5 shares of water stock; that next they 
purchased the Wheeler property of 320 acres in 1905 
together with 20 shares of water stock for $15,000; 
that of all of this property there was about 600 acres 
subsequently platted as the Wenatchee Heights Or- 
chard tracts, which was practically all tillable land 
and the rest was hillside of the value of about $15 
per acre being useful for pasturage and grazing; that 
at the time this property was platted in 1907 there 
were about 30 acres [72—5] of bearing orchard, 
and five sets of cheap farm buildings, together with 
ten acres which were just coming into bearing; that 
subsequent to the purchase of the property and prior 
to the incorporation of the bankrupt, they had set 
out forty more acres of land, which at the time was 
four years old, at an expense in the neighborhood of 
$4,000, had built two new houses at a cost of $1,000; 
had also set out ten acres of orchard, which was then 
two years old, at an expense of $750; and that they 
had done considerable other work—breaking, fenc- 
ing, improving old orchard, and purchasing farm 
implements. Thereupon he testified as follows: 
‘‘Q. (By Mr. OGDEN.) Now, Mr. Wells, at the 
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tune of your incorporation you incorporated for how 
many shares? What’s the capital stock? 

A. What incorporation is this? 

Q. The Wenatchee Heights Orchard Company ? 

A. Seventy-five hundred. 

@. A total of seventy-five hundred shares? 

mx. Yes. 

Q. For that you turned over to this incorporation 
this property with a total expenditure of this 
$68,150? A. Yes. 

Q. Upon the property at that time there was a 
mortgage of fifty thousand dollars, was there not? - 

A. Yes. 

Q. That left $18,150. Of that $18,150, Mr. Wells, 
the property which we have heretofore designated as 
the northeast quarter of 34, had never been paid for, 
had it? A. At the time it was turned over? 

% * * * * * * %* * 

Q. Then, Mr. Wells, from the $68,150 you should 
subtract $7,500 as a part of the money originally ex- 
pended in the purchase of this property, should you 
not? 

A. I don’t know whether we should or not. It de- 
pends on what you are getting at. 

@. You have never paid for that, have you? 

A. You asked me whether you should subtract 
that. '[73—6] 

Q. Iam trying to ascertain the exact amount of 
money in that property, expended by you prior to in- 
corporation. 

A. I am giving it to you as near as I can. 
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Q. Well, if the company gave their note and paid 
for it, you didn’t pay for it, did you? 

A. If the company bought something and paid for 
it, certainly then I didn’t buy it and pay for it. 

Q. Very well, then, Mr. Wells, we will subtract 
this amount from $18,150, the balance of your equity 
in this property after the mortgage upon it is taken 
off, and you have $14,650 equity in that property, 
which was the actual amount of money in the cor- 
poration at the time you turned it over to the com- 
pany. 

Mr. BEUT.—I think it is rather unfair to the wit- 
ness, asking his opinion as to questions of law. 

The COURT.—The question is only one as to the 
fact; it is not a question of law; he is asking if that 
is the fact; the witness has testified to the amount ex- 
pended and now he is asking the witness how much 
it would leave; it is a question of subtracting and 
the witness can subtract as well as anybody. 

Q. For this $14,650, Mr. Wells, you received, you 
and Mr. McPherson received from the Wenatchee 
Heights Orchard Company seventy-five thousand 
dollars worth of capital stock ? 

A. Do you want me to say yes? 

Q. It is up to you. 

A. Well, I won’t say yes to that question because 
that property had been purchased, a part of it, a 
considerable time prior to the date of the incorpora- 
tion of the company, and land values had been in- 
creasing— 

Q. Now, Mr. Wells— 
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Mr. BELT.—Just a second. I object to counsel 
interrupting the witness. 

@. I am not asking you what the property in- 
creased in value at all. I am getting at the actual 
money invested; we will get at the other later on. 

A. You want to know how much money we made 
by making the transfer ? 

Q. You answer my question. You did receive 
seventy-five thousand dollars for it, did you not? 
[74—7] 

The witness further testified that the property was 
turned into the bankrupt in payment of the $75,000 
of capital stock, a note for $40,000 to himself, a note 
to KE. H. McPherson for $5,850, a note to A. C. Me- 
Pherson for $7,500, and a note to Mr. Steward for 
€8,890; that they thereupon proceeded to sell the land 
except what had already been set out to orchard for 
$500 an acre; that the bearing orchard of about 30 
acres was sold for about $20,000, so that the total 
amount received from the property was $340,000; 
that a large portion of this land was sold upon long 
time contracts, the bankrupt agreeing to plant and 
care for an orchard upon the land until the contracts 
matured; that subsequently they traded certain of 
these contracts upon which there was $65,000 unpaid 
to a Mrs. Stevens for Seattle property, and Mr. 
Beninghausen and Mr. McElwain are now the suc- 
cessors in interest of Mrs. Stevens; they also traded 
$15,916 of these contracts to Mr. Ryer for other Seat- 
tle property, and $9,000 more to a Mr. Douglas for 
other Seattle property. 
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The witness further testified that A. C. McPherson 
received about $2,000 in cash and a note for $7,500 
as payment in full for his investment; that his invest- 
ment consisted of a half interest in the Cole 40 acres 
and a half interest in 80 acres in section 34; that 
Steward got about $2,000 in cash and a note for $8,890 
for his interest; that his interest was scattered 
around through several pieces of property; that when 
they organized the company they estimated the value 
of the property to be $200,000; that he did not recall 
the values placed upon the various tracts; it was his 
recollection that Mr. Steward’s interest was larger 
than that of Mr. E. H. McPherson, but that Mr. E. 
H. McPherson received his interest in the corpora- 
tion and his note as ‘‘a result of [75—8] some 
other deals Mr. McPherson and I had personally.’’ 
Thereupon he testified as follows: 

‘*Q. At the time the settlement was arrived at you 
had an accounting between you, didn’t you, all of 
you? A. An accounting ? 

Q. Yes. A. Yes, sir. 

Q. And that was put in writing, the figures? 

A. Well, yes, we made figures. 

@. Where are they? 

A. Well, I don’t know. The figures that we made 
we made on pieces of paper and I don’t know whether 
I could find those now or not; whether they were ever 
kept. 

Q. You don’t think they were kept? 

A. I don’t know whether they were kept.”’ 

The witness further testified that about the time 
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of the organization of the bankrupt this property had 
been valued by R. F. Holm, who was then in the real 
estate business at Wenatchee, by George A. Virtue 
of Seattle, Arthur Ward of Seattle, Mr. W. C. Stew- 
ard, who is now at Boise, Idaho, A. C. McPherson 
and KE. H. McPherson. 

The witness further testified that the note for 
57,000 mentioned in the proposal of B. E. Gates 
was the same note which is attached to his proof of 
elaim herein, but the said note had never been in the 
possession of B. E. Gates and had never been can- 
eelled; that the property which was conveyed by the 
Wentachee Heights Orchard Company to the Summit 
Investment Company was conveyed merely for the 
purpose of vesting the title to the said property in 
the Summit Investment Company. 

The witness further testified that on June 1, 1907, 
he loaned the bankrupt $4,000; that on April 10, 1908, 
he loaned the bankrupt $3,000; on April 26, 1908, he 
loaned the bankrupt $2,200; that on each of these 
vocasions he took [76—9] the bankrupt’s note 
therefor; that the proceeds of the said loans were 
used in the bankrupt’s business, and have never been 
repaid and were included in his present claim; that 
on August 12, 1912, he borrowed from the First Na- 
tional Bank the sum of $1,000; on October 11, 1912, 
he borrowed from the First National Bank the sum 
of $700; on December 1, 1912, he borrowed from the 
First National ‘Bank the sum of $250, all of which 
sums he loaned to the bankrupt and are included in 
his claim; that on December 12, 1911, he loaned the 
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bankrupt the sum of $1,150; that the $50,000 loan 
which had been placed upon the property was placed 
upon it by a loan company represented by Mr. 
Dameyer, who had inspected the property at previous 
times; that he was familiar with Mr. Dameyer’s 
methods and knew at the time he made this loan his 
maximum limit of loaning was 3314% of his ap- 
praised value of the property; that during the sum- 
mer of 1907 the price of first-class raw lands under 
ditch around Wenatchee ranged from $300 an acre 
to $500 or $600 an acre, and that the estimated cost of 
bringing an orchard into bearing from the raw land 
was $100 an acre. 

Thereupon the minutes of a special meeting of the 
stockholders and board of trustees of the Wenatchee 
Heights Orchard Company held upon October 10, 
1911, were introduced in evidence. These minutes 
were as follows: 

[Minutes of Special Meeting of Stockholders, etc., of 
Wenatchee Heights Orchard Co., October 10, 
1911. ] 

Wenatchee, Wash., Oct. 10, 1911. 

A special meeting of the stockholders of the Wen- 
atchee Heights Orchard Company was held at the 
office of the company in accordance with a notice duly 
issued. There were present L. V. Wells owning 375 
shares, and E. H. McPherson owning 375 shares of 
the capital stock of the company. 

The following proposal was received from B. E. 
Gates of Seattle, Wash. 

‘‘Having purchased the following promissory notes 
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[77—10] made by your company, viz.: One dated 
Sept. 21 to L. V. Wells for $57,000, due ninety days 
from date, and one dated Sept. 21 to E. H. McPher- 
som for $18,000, due ninety days from date, and being 
desirous of collecting the same I propose to take the 
following described property in full satisfaction of 
the said notes and accumulated interest: 

‘All of Block 1, C. D. Hillman’s Pacific City Divi- 
sion Number 2, value $5,000. 

‘*Lot 14 and the North 14 of Lot 15, Block 17, East 
Park Addition to the City of Seattle, value $12,000. 

“The South 58 feet of Lot 4, Block 122 A. A. 
Denny’s Broadway Addition to the City of Seattle, 
value $38,000. 

“Thess. W: 14 of See. 26, T. 22° N. of R. 20 E., W. 
M., value $14,000. 

‘*All of Section 25, T. 22 N. of R. 20 E., W. M., ex- 
cepting the W. 14 of the SW. 14 of the SW. Y, of the 
SW. 4 of said Section and excepting all that portion 
of said Section included in the Wenatchee Heights 
Orchard Tracts and the First Addition to the Wen- 
atchee Heights Orchard Tracts according to the re- 
corded plat thereof. Also all of the W. 14 of See. 235, 
and all of the E. 14 of Sec. 26, T. 22, N. of R. 20 E., 
W. M., excepting that portion of the said section in- 
cluded in the Wenatchee Heights Orchard Tracts ac- 
cording to the recorded plat thereof. Value $6,000. 

‘‘T agree to assume the mortgage against the above 
property, amounting to $33,500. ”’ 

After a careful consideration of the proposal, on 
motion duly made by a stockholder, seconded and 
unanimously carried, all stock voting in favor, it was 
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decided to accept the said proposal. There being no 
further business the meeting adjourned. 
L.V. WELLS. 
E. H. McPHERSON. 
Seattle, Wash., Oct. 10, 1911. 

A special meeting of the board of trustees of the 
Wenatchee Heights Orchard Company was held at 
the office of the Company in accordance with a 
notice duly served. The following trustees were 
present being, all the trustees of the company, L. V. 
Wells and E. H. McPherson. 

The following resolution was introduced, and upon 
motion duly made and seconded, was unanimously 
adopted : 

‘‘Whereas, the proposal of B. E. Gates to accept 
certain property of the company in payment of notes 
given by the company to L. V. Wells and E. H. Mc- 
Pherson, and held by him, having been accepted by 
the stockholders, therefore, Resolved, that the Presi- 
dent and Secretary be and are hereby authorized to 
complete the transfer in acordance with said pro- 
posal. 

There being no further business the meeting ad- 
journed. 

EK. H. McPHERSON, 
Secretary. 
L. V. WELLS, 
President.’”’ [78—11] 


Thereupon the minutes of a special meeting of the 
board of trustees of the Wenatchee Heights Orchard 
Company held upon December 7, 1911, were intro- 
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duced in evidence. The said minutes were as fol]- 
lows: 


[Minutes of Special Meeting of Board of Trustees of 
Wenatchee Heights Orchard Co., etc., December 
7, 1911. ] 
Wenatchee, Wash., Dee. 7, 1911. 

A special meeting of the board of trustees of the 
Wenatchee Heights Orchard Company was held at 
the office of the company, there being present L. V. 
Wells and E. H. MePherson, being all of the Trus- 
tees of the Company. 

Upon motion duly made by a trustee, and seconded, 
the following resolution was unanimously adopted: 

‘‘Whereas, the trustees and stockholders of the 
company have heretofore accepted a proposition 
made by B. E. Gates to exchange certain property for 
notes given by the company to L. V. Wells and E. H. 
MePherson, and 

‘‘Whereas, a request has been received from the 
said B. E. Gates, that the said property be deeded to 
the Summit Investment Company, 

‘Resolved, that the President and Seerctary be and 
are hereby authorized to execute the necessary deeds 
as referred to in a resolution adopted by the trustees 
on Oct. 10, 1911, to the Summit Investment ‘Company, 
instead of to B. E. Gates.” 

There being no further business the meeting ad- 
journed. 

E. H. McPHERSON, 
Seerctary. 
L. V. WELLS, 
President.”’ 
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It was thereupon stipulated that the testimony of 
B. E. Gates taken prior to the adjudication of bank- 
ruptcy: should be considered at this hearing in so far 
as it was material. 


[Testimony of B. E. Gates. ] 

The testimony of B. EK. GATES which was thus 
considered was taken upon February 11, 1913, and it 
was to the effect, among other things, that he had been 
president and trustee of the Summit Investment 
Company ; that all of the property owned by the Sum- 
mit Investment Company had come from the bank- 
rupt; that he had received certificates of stock in the 
said company from L. V. Wells. Thereupon he testi- 
fied as follows: 

‘‘Q. Did you pay anything for those certificates? 

A. In cash, no, sir. [79—12] 

Q. Did you give anything for them? 

A. There was a transaction worked out by counsel, 
but the details of that I can’t give you because I never 
had the records. 

Q. Did you part with any property? 

A. No, sir. There were some notes which had 
been assigned to me which were cancelled. 

Q. Notes of whom? 

A. Those were the notes of the Wenatchee Heights 
Orchard Company, I think. 

Q. And in return for this stock you then cancelled 
the notes? A. Yes, sir. 

@. How much did those notes amount to ? 

A. I don’t remember. 

Q. Approximately ? A. I couldn’t give it. 

Q. Can’t you give us some idea? 
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A. No, I cannot. 

Q. Was it as mueh as five thousand ? 

A. Oh, more than that, I should imagine. 

Q. Can you give us within five thousand of how 
much that amounted to? A. I ecouldn’t. 

Q. Was it as muchas fifty thousand? 

A. I should imagine about that. 

Q. Somewhere in the neighborhood of fifty thou- 
sand? A. I think so. 

Q. To whom were those notes issued originally; to 
you? A. No. 

Q. To whom? 

A. I think those notes were originally isued to L. 
V. Wells. 

Q. And you got them from Wells? A. Yes. 

Q. What did you pay Wells for those notes? 

A. Well, they were turned over to me for services 
rendered. 

Q. In connection with what ? 

A. Handling the project. 

Q. What services did you render in that connec- 
tion ? 

A. Well, I have been selling properties. I made 
several deals for them which enabled them to get the 
money to pay off their indebtedness. 

% * * * * * * Se * 
[80—13] 

Q. In payment for what services you had rendered 
were those notes received by you from Mr. Wells? 

A. Well, to go into that transaction I think I am 
the wrong witness. 
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Q. Well, just go ahead, and state. 

A. Because I can’t tell you. 

Q. You don’t know what you received? 

A. The whole transaction was worked up by coun- 
sel and he kept all the records. 

Q. By whom ? A. By counsel. 

Q. Who? A. George Bailey. 

Q. Representing whom? 

A. Summit Investment Company. 

Q. What was your understanding or your reason 
for getting this fifty thousand dollars of notes, or ap- 
proximately that amount—what did you understand 
you were getting those for? 

A. Well, I suppose for general good will more than 
anything else.”’ 

The witness further testified that all of the stock 
was held in his name but one share which was held 
by his wife; that he and his wife were the trustees of 
the Summit Investment Company; that he was presi- 
dent and she was secretary and treasurer, and there 
were no other officers or trustees; that he had executed 
no declaration of trust with relation to the shares of 
stock, or to the property of the company; that at the 
time of the execution of the agreement between Mc- 
Elwain, Ryer and Beninghausen on the one side, and 
L. V. Wells and McPherson on the other, he indorsed 
the stock in blank and turned it over to Mr. McClure, 
and that he had never seen the stock since; that he 
had always accounted: for the rentals from the prop- 
erty and turned them over to the Wenatchee Heights 
Orchard Company as the property of said company. 
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[Deposition of L. V. Wells, Taken Prior to 
Adjudication in Bankruptcy. | 

Thereupon. it was stipulated that the deposition of 
L. V. WELLS, taken prior to the adjudication in 
bankruptey should be [81—14] considered at this 
hearing in so far as it was material. The deposition 
of L. V. Wells which was thus offered was taken on 
February 23, 1913, and was to the effect, among other 
things, as follows: 

That the Wenatchee Heights Orchard Company 
was organized in December, 1906; that he had been 
the president from its organization, and shortly after 
its organization had transferred to the company cer- 
tain property in payment for all of its capital stock ; 
that of this property he had acquired 480 acres, to- 
gether with 15 shares of water stock in 1903, paying 
therefor $25,000; that he then paid $12,000 for a quar- 
ter section, together with 10 shares of water stock, 
and about $28,000 for the remainder; at the time he 
purchased this there was one mortgage of about 
$7,000, which was not included in the figures previ- 
ously given, so that the total original cost of the land 
was about $72,000; that he put a mortgage of $50,000 
on the property, of which amount some went to pay 
portions of the purchase price and the remainder 
went on the improvement of the property; that he 
turned this property in to the company subject to the 
$00,000 mortgage in payment of the capital stock, and 
subject to the following indebtedness: $40,000 to him- 
self; $5,850 to EZ. H. MePherson; $8,890 to W. G. 
Steward; $7,500 to A. C. ‘McPherson; of the 1200 
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acres which he turned over about 830 were tillable; 
that the Summit Investment Company was organized. 
for the purpose of having conveyed to it the property 
of the Wenatchee Heights Orchard Company; that 
Mr. Gates had no real interest in the Summit Invest- 
ment Company. 

The witness further testified as follows: 

‘‘A. We proposed to earry out the Wenatchee 
Heights Orchard Company project to take care of 
the land and the orchards and to perfect the water 
system, so that the Wenatchee Heights Orchard Com- 
pany would be able to fulfill all of its contracts [82 
—15] to the purchasers of its land. LHarly in that 
year we had—that would be 1911—we had been sued 
and a judgment had ‘been recovered against us, which 
we regarded to be entirely unjust; we thought that 
no person should have any right to recover a judg- 
ment against the Wenatchee Heights Orchard Com- 
pany on the grounds that these people had, and we 
were afraid, since they had recovered a judgment, we 
were afraid that others might possibly follow their 
course, and it was my idea to conserve the resources 
of the Wenatchee Heights Orchard Company in such 
a manner as to prevent the possibility of a repetition 
of what we had experienced in the matter of this judg- 
ment. 

Q. In other words— 

A. Just a minute, until I get through. That was 
my idea; we were afraid: that possibly there might 
have been—might be others who would be encouraged 
by that fact that Mr. Hotchkin had obtained a judg- 
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ment and would enter suits and thus dissipate the 
resources of the Wenatchee Heights Orchard Com- 
pany in a way that we thought was not just. It 
was our idea to accomplish what we had started out 
to do, to furnish a water right which would be un- 
questioned in every particular and to carry out our 
eontracts with our land purchasers perfectly; but if 
others who had not proper claims against the com- 
pany were able to recover on judgments, necessarily 
the assets of the Wenatchee Heights Orchard Com- 
pany would have been dissipated before we could 
earry out our contracts; and it was my idea to sur- 
round these resources by such safeguards as would 
prevent their being dissipated in that manner, and 
to use them for the purpose of carrying out the con- 
tracts of the company in regard to their water rights 
and cultivation of the land. 

Q. In other words, you were seeking a method 
by which you could prevent any person who secured 
a judgment against your company from levying upon 
this property and selling it? 

A. It was not my idea to prevent any person hay- 
ing a Judgment, a just judgment, against the com- 
pany— 

Q. You were to be the judge of whether it was a 
just Judgment or not? 

A. Well, now, I am not saying that. 

Q. And you were trying to put those assets in such 
shape so that anybody who secured a judgment for 
the reasons that Hotchkin did would be unable to 
touch that property? Isn’t that true? 
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A. No, that was not my idea exactly. My idea was 
to put the matter in such shape as to discourage per- 
sons who thought of entering suits for causes of that 
kind.”’ 

The witness further testified that the notes men- 
tioned in the minutes of the meetings of October 10, 
1911, never had been in the possession of Mr. B. HE. 
Gates, and were not canceled as a result of the 
said transaction. That conveyances were [83—16] 
made to the Summit Investment Company of the 
property mentioned: in the said minutes pursuant to 
the resolutions therein set forth, but that all the rent- 
als arising from the said property continued to be 
paid into the treasury of the Wenatchee Heights Or- 
chard Company. 

That on December 24, 1912, a suit was instituted 
in the Superior Court of King County, Washington, 
against the Wenatchee Heights Orchard Company, 
Summit Investment Company, Wells, McPherson 
and Gates, and their respective wives, for the purpose 
of obtaining the appointment of a receiver and setting 
aside the transfers made to the Summit Investment 
Company. That G. Beninghausen was appointed a 
temporary receiver in said action. That he had no 
intimation of such a suit being brought before it was 
brought. That immediately upon learning of the 
bringing of said suit he went to Seattle and conferred 
with the people who had brought the suit, to wit, Mr. 
Ryer and Mr. Elwain and Mr. Beninghausen, the re- 
ceiver, and that they thereupon entered into an agree- 
ment under which the stock of the Summit Invest- 
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ment Company was turned over to Mr. Beninghausen, 
and it was agreed that all of the assets of the Summit 
Investment ‘Company were at all times the assets of 
the Wenatchee Heights Orchard Company, and were 
to be applied in carrying out the corporate purposes 
of the said company. 

Thereupon the contract of December 30, 1912, be- 
tween William P. McElwain, F. E. Ryer and G. Ben- 
inghausen, parties of the first part, and L. V. Wells 
and E. H. McPherson, parties of the second part, 
was admitted in evidence. The portions of the said 
contract which are material hereto are as follows: 


[Excerpts from Contract of December 30, 1912, 
Between McElwain et al. and Wells et al. ] 
WHEREAS, The Summit Investment Company is 
a corporation organized under the laws of the State 
of Washington, with a capital stock of Seventy-five 
Thousand Dollars, the sole stockholders and sole trus- 
tees of said corporation being B. E. Gates and Nellie 
B. Gates, his wife, the said Gates and wife having no 
interest in said capital stock or the property of said 
{84—17] ‘Summit Investment Company ; and 
WHEREAS, All of the property, assets and effects 
of the said Summit Investment Company are in fact 
the property, assets and effects of the Wenatchee 
Heights Orchard Company, the said Summit Invest- 
ment Company holding same as trustce for said Wen- 
atechee Heights Orchard Company; and, 
WHEREAS, The parties of the first part are the 
owners and holders of certain land and water con- 
tracts issued by the said Wenatchee Heights Orchard 
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Company, and are also the owners of certain sums 
due and to grow due from certain persons who have 
purchased land and water contracts from the said 
Wenatchee Heights Orchard Company, the aggre- 
gate of the interests of the parties of the first part 
being a very large sum; and, 

WHEREAS, It has been agreed by and between 
the parties hereto that the board of trustees of the 
Summit Investment Company shall be increased, as 
provided by law and the articles of incorporation 
of said Summit Investment Company, from three 
persons to five persons, and that the said William 
P. McElwain, F. E. Ryer, G. Beninghausen, L. V. 
Wells and E. H. McPherson shall constitute said 
board of trustees, and that to each of said persons 
shall be issued a qualifying share of stock in the Sum- 
mit Investment Company, and that the balance of 
said stock shall be placed with some person as trustee 
to be held by such trustee irrevocably until the ob- 
ligations of the said Wenatchee Heights Orchard 
Company shall have been performed or until such 
prior time as the parties hereto shall agree that 
said stock shall be delivered by said trustee to such 
person or persons as the parties hereto shall ap- 
point; and, 

WHEREAS, for the purpose of effectuating the 
foregoing objects, the said B. E. Gates and Nellie 
E. Gates, his wife, have transferred to the parties 
hereto and to their nominees all of said capital stoek 
of said Summit Investment Company and have re- 
signed as officers and as trustees of the said Summit 
Investment Company; and, 
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WHEREAS, It has further been agreed between 
the parties hereto that the new board of trustees of 
the said Summit Investment Company shall so ad- 
minister the affairs of that company that the said 
Wenatchee Heights Orchard Company shall as oe- 
casion demands be suplied with such funds as may 
be required to perform the obligations of said Wen- 
atchee Heights Orchard Company, so far as the same 
ean be supplied from the assets now held by the said 
Investment Company; and, 

WHEREAS, The said William P. McElwain and 
I, EK. Ryer have heretofore instituted a certain ac- 
tion in the Superior Court of the State of Washing- 
ton for King County against the said Wenatchee 
Heights Orchard Company and the said Summit In- 
vestment Company and other persons, in which ac- 
tion the said G. Beninghausen has been appointed 
temporary receiver of the said Wenatchee Heights 
Orchard Company and its property, assets and ef- 
fects and it has been agreed that said proceeding 
shall be dismissed and the said receiver discharged; 

Now, therefore, it is hereby agreed as follows: 

1. That to each of the parties hereto there shall 
forthwith be issued one share of the capital stock 
of the Summit [85—18] Investment Company, 
and that the remainder of said capital stock shall be 
deposited with G. Beninghausen as trustee, said 
stock to be held by such trustee irrevocably until the 
obligations of the said Wenatchee Heights Orchard 
Company are performed, or until such prior time 
as all of the parties hereto shall agree that said 
trustee shall be discharged and said stock delivered 
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to such person or persons as shall be named by all 
of the parties hereto. In case the said trustee shall 
be unwilling or unable to act, the parties hereto, or 
a majority of them, shall appoint some suitable and 
proper person to act as trustee. 

2. That such proceedings shall forthwith be taken 
that the board of trustees of said Summit Investment 
Company shall be increased in number from three 
to five, and that all of the parties hereto shall be- 
come members of said increased board of trustees, 
and that the capital stock held by each of the parties 
hereto and by said G. Beninghausen or his succes- 
sor, shall be voted for a continuance in office of said 
trustees or their nominees (with the right in each 
of said trustees to nominate his own successor, if 
successor be desired), until the obligations of the 
said Wenatchee Heights Orchard Company shall 
have been performed, or until the parties hereto 
shall have otherwise agreed. 

3. That the new board of trustees of the said 
Summit Investment Company shall so administer the 
affairs of that company that the said Wenatchee 
Heights Orchard Company shall as occasion demands 
be supplied with such funds as may be required to 
perform the obligations of said Wenatchee Heights 
Orchard Company so far as the same can be supplied 
from the assets now held by the said Summit In- 
vestment Company, or the proceeds of said assets. 

It was further stipulated that the trustee in bank- 
ruptey now has the title to all the property formerly 
owned by the Summit Investment Company, the 
said property having been conveyed to the said 
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trustee by deeds dated June 11, 1913, executed by the 
officers of the Summit Investment Company pursu- 
ant to resolutions duly passed by the stockholders 
and board of trustees of said Summit Investment 
Company. 

It was further stipulated that all rentals arising 
from the said property owned by the Summit In- 
vestment Company had been paid to the Wenatchee 
Heights Orchard Company, or to the receiver ap- 
pointed by the State court, or to the trustee in bank- 
ruptey. [86—19] 

[Testimony of J. B. Lincoln. ] 

J. B. LINCOLN testified as follows: That he is the 
trustee in bankruptcy in this case; that the value of 
the tillable land which could be irrigated from the 
ditches of the bankrupt ‘‘would be increased about 
$400. per acre if properly irrigated.’’ 

[Testimony of F. E. Ryer. ] 

F. E. RYER testified as follows: That he was one 
of the plaintiffs who brought the suit against the 
bankrupt in December, 1912; that prior to bringing 
the said suit he made an examination of the affairs 
of the bankrupt and that up to the month of October, 
1911, the bankrupt was in a prosperous financial 
condition, its assets at that time being worth many 
thousands of dollars, and its liabilities much less 
than its assets. 


[Additional Testimony of L. V. Wells. ] 
L. V. WELLS testified as follows: That the first 
threat of damage suits for failure to fulfill contracts 
for furnishing water was in the spring of 1910, when 
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(Testimony of L. V. Wells.) 

one Hotchkin commenced a damage suit and recov- 
ered a judgment, which judgment was paid; the 
next threat of a damage suit was in the fall of 1910 
when Dana Hotchkin, the son of the former man, 
began an action and recovered a judgment; that the 
said case was then on appeal to the Supreme Court 
and that a supersedeas bond had been given which 
had been signed by Mr. McPherson and the witness 
as sureties; that up to October, 1911, the current in- 
debtedness of the bankrupt had been small at all 
times. 

The minutes of a meeting of the board of trustees 
of the Wenatchee Heights Orchard Company, held 
on March 9, 1907, were offered in evidence, and the 
portion of said minutes which are material are as 
follows: 


[Minutes of Meeting of Board of Trustees of 
Wenatchee Heights Orchard Co., March 9, 1907. | 
Seattle, Wash., March 9, 1907. 
The first meeting of the Board of Trustees of the 
[87—20] Wenatchee Heights Orehard Co. was 
held at the office of the company in room 9507 Bailey 
Building in the city of Seattle, Washington, on this 
9th day of March, 1907, at the hour of two o’clock 
P. M., pursuant to an agreement and notice herein- 
before spread on the records of the company at 
which there were present the following named trus- 
tees, to wit: L. V. Wells, G. A. Virtue and Arthur 
Ward, being all of the trustees of the said company. 


* * * ¥ oy ¥ * * * 


The following written proposal was submitted to 
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the Board of Trustees: 
To the Wenatchee Heights Orchard Company. 

T hereby offer to sell to you the following tract 
of land loeated about three miles from Wenatchee, 
Washington, to wit: 

W.Y, of See. 25, F.14 See. 26, W414 N. W. Y% and 
N.E.Y4N.W.Y, and N. W. YN. E. Y, See. 35, £14 
and N. 148. W.\ Sec. 34, all in T. 22 R. 20 E. W. M., 
containing 1200 acres more or less, together with 
63 shares of the eapital stock of the Spring Hill Ir- 
rigation Co., all for the sum of Seventy-five Thou- 
sand Dollars ($75,000) subject to a mortgage for 
Fifty Thousand Dollars ($50,000) which you are to 
assume and pay in addition to the amount proposed 
to be paid to me, also subject to the following claims 
whieh are a part of the purchase price of the said 
land and which are to be assumed and paid by you. 


me Ve Wolllssene. sce reneens $40,000 
i. Hi. MeelPhefson........... ...5 D000 
WY. 8G. Steward... ccc eee. 8,890 
my MilePhieTson........ .... 7,000 


I propose to take in payment for this land 750 
shares of the capital stock of the Wenatchee Heights 
Orchard Co. the same being all of the issue of the 
stock of the company. 

Signed—L. V. W:ELLS. 

The above letter having been read and discussed, 
the following resolution was unanimously adopted; 

Resolved: That the proposal contained in the 
above communication be and is hereby accepted in 
all of its conditions and that the officers of the com- 
pany issue 750 shares of the capital stock of the 
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Wenatchee Heights Orchard Co. to L. V. Wells in 
payment for a deed to the above land, subject to 
the mortgage and claims against the same. [88— 
21} 

It further appears from the exhibits in this cause 
that the land which was transferred to this company 
at its organization was land which needed irrigation 
in order to make it productive. That the water 
right which accompanied this land was represented 
by 68 shares of the capital stock of the Spring Hill 
Irrigation Company, which owned certain water 
rights. This company did not sell water but divided 
it among its shareholders according to each share- 
holder’s holdings. The irrigation plant of the ir- 
rigation company now includes a dam of approxi- 
mately 18 feet, which impounds the waters of Stemilt 
Creek, so that the water from the reservoir formed 
by the dam may be used in the latter part of the 
summer when the creek becomes low. 

Immediately after the incorporation of the bank- 
rupt about 650 acres of land of the bankrupt which 
were suitable for orchard purposes were platted, 
and nearly all of this was sold either under con- 
tracts running on an average of 614 years, or for 
cash. Both contracts and deeds provided that the 
bankrupt was to furnish 2 acre-feet of water per 
acre per year to the purchasers thereof. In addi- 
tion to the furnishing of water, the bankrupt was to 
plant, cultivate and care for the property which was 
sold under contract until the purchasers received 
deeds for their property. 

In the year 1911 one Hotchkin, the owner of a 
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tract in this addition which embraced one of the 
old orchards, brought suit against the bankrupt on 
account of failure to furnish the water provided for 
in his contract, and obtained a judgment for about 
$1800, which was paid. Thereafter another Mr. 
Hotehkin, son of the former man, the owner of 10 
aeres of the old orchard immediately adjoining, 
brought suit and recovered judgment. Shortly af- 
ter the hearing in the [89—22] latter Hotehkin 
ease in the lower court, other owners of orchard 
tracts cited the bankrupt to appear before the Public 
Service Commission of the State of Washington and 
show cause why it should not inerease its water sup- 
ply. Whereupon a hearing was had and an order 
of the Public Service Commission was entered find- 
ing that the bankrupt had not furnished the water 
ealled for by its contracts and requiring it to furnish 
plans for increasing its water supply. Thereupon 
the bankrupt furnished a plan whereby the Spring 
Hill Irrigation Company should increase the height 
of its dam from 18 to 30 fect, thus making additional 
storage capacity. This plan was approved by the 
Public Service Commission. The estimates for the 
construction of this improvement varies from 
$10,000 to $16,000, of which the share of the bank- 
rupt would be from $5,000 (estimate of Mr. Wells) 
to $8,000 (estimate of the engineers of the Trustee). 
[90—23] 
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In the District Court of the United States for the 
Western District of Washington, Northern 
Division. 

IN BANKRUPTCY—No. 5025. 


In the Matter of WENATCHEE HEIGHTS OR- 
CHARD COMPANY, 
Bankrupt. 


Order Approving Statement of Evidence. 

I, EDWARD E. CUSHMAN, the Judge of the 
said court before whom the objections of J. B. Lin- 
coln, as Trustee in Bankruptcy of the above-named 
bankrupt to the claim of L. V. Wells was tried, do 
hereby certify, both parties being represented by 
counsel in open court, that the foregoing is a true 
and complete and properly prepared statement of all 
the evidence essential to the decision of the ques- 
tions presented by the appeal of L. V. Wells and by 
the appeal of J. B. Lincoln, the said Trustee, from 
the order hereinbefore entered herein upon the claim 
of L. V. Wells, and I do hereby approve the same 
as the statement of the evidence in said matter for 
the purpose of the said appeals, and do order that 
the same shall become a part of the record for the 
purposes of the said appeals. 

Done in open court this 23d day of December, 


1gi3. 
By the Court, 


EDWARD E. CUSHMAN, 


Judge. 
O. K.—R. D. OGDEN, 


WALTER SCHAFFNER. [91] 
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[Endorsed]: In Bankruptey. No. 5025. United 
States District Court for the Western District of 
Washington, Northern Division. In the Matter of 
Wenatehce Heights Orchard Company, Bankrupt. 
Statement of Evidence Upon Claim of L. V. Wells. 
Filed in the U. 8. District Court, Western Dist. of 
Washington, Northern Division. Dee. 13, 1913. 
Frank L. Crosby, Clerk. By Ed. M. Lakin, Deputy. 


In the United States Circuit Court of Appeals in 
and for the Ninth Judicial Circuit. 


No, 5025. 


In the Matter of WENATCHEE HEIGHTS OR- 
CHARD COMPANY, a Corporation, 
Bankrupt. 

Citation [on Appeal of L. V. Wells (Original) ]. 

United States of America to J. B. Lincoln, as Trus- 
tee in Bankruptcy of the Estate of Wenatchee 
Heights Orchard Company, Greeting: 

You are hereby notified that in a certain proceed- 
ing had in the above-entitled cause in bankruptcy 
in the United States District Court in and for the 
Western District of Washington, Northern Division, 
wherein L. V. Wells is claimant, an appeal has been 
allowed to the said L. V. Wells to the United States 
Circuit Court of Appeals for the Ninth Circuit, and 
you are therefore hereby cited and admonished to 
be and appear in said court at San Francisco on or 
before the 31st day of December, 1913, to show 
cause, if any there be, why the order and decree ap- 
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pealed from should not be corrected and speedy jus- 
tice done the parties in that behalf. 

WITNESS the Honorable EDWARD E. CUSH- 
MAN, Judge of said court, this 12th day of Decem- 
ber, A. D. 1973. 

[Seal] EDWARD E. CUSHMAN. 

Judge. [92] 

We hereby admit service of the within paper this 
12th day of December, 1918. 

RAYMOND D. OGDEN, 
WALTER SCHAFFNER, 
Attorneys for Trustee. 


[Endorsed]: No. 5025. United States District 
Court for the Western District of Washington, 
Northern Division. In the Matter of Wenatchee 
Heights Orchard Company, a Corporation, Bank- 
rupt. Citation to J. B. Lincoln, on Appeal. Filed 
in the United States District Court, Western Dis- 
trict of Washington. Dec. 16, 1913. Frank L. 
Crosby, Clerk. By E. M. L., Deputy. 


In the District Court of the United States for the 
Western District of Washington, Northern Di- 
vision. 

No. 5025. 
In the Matter of WANATCHEE HEIGHTS. OR- 
CHARD CO., a Corporation, 
Bankrupt. 
Citation [on Appeal of J. B. Lincoln, as Trustee 
(Original) .] 

To L. V. Wells, Claimant: 

You are hereby notified that in a certain proceed- 
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ings had in the above-entitled cause in bankruptcy, 
in the United States District Court for the Western 
District of Washington, Northern Division, wherein 
J. B. Lineoln, as Trustee in Bankruptey of the 
Estate of the Wenatchee Heights Orchard Com- 
pany, is resisting the allowance of the claim of L. V. 
Wells, as claimant, an appeal has been allowed to 
the said J. B. Lineoln, Trustee in Bankruptcy of 
the Estate of the Wenatehee Heights Orchard Com- 
pany in the United States Circuit Court of Appeals 
for the Ninth Cireuit, and you are hereby cited 
and admonished to be and appear at a session of the 
United States Court of Appeals for the Ninth Cir- 
euit, to be holden at the city of San Francisco, 
State of California, said district, within thirty (30) 
days from and after the date hereof pursuant to a 
petition of appeal, Assignment of Error, filed with 
the clerk’s office in the District Court of the United 
States for the Western District of Washington, 
Northern Division, in the matter of the Wenatchee 
Heights Orchard Co., bankrupt, to show cause, if 
any there be, why the judgment rendered in said 
cause affirming, except as herein modified, the Find- 
ings of the Referee in Bankruptcy, allowing the 
claim of L. V. Wells, as claimant, for the sum of 
$56,389.16, should not be reversed as in said petition 
of appeal set forth, [93] and why said Order and 
Decree appealed from should not be corrected, as in 
said Petition of Appeal and Assignments of Error 
set forth, and why speedy justice should not be done 
to the parties in that behalf. 
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V., TNESS the Honorable EDWARD E. CUSH- 
MA.x, Judge of said Court on the 19th day of 
December, A. D. 1913. 

[Seal] EDWARD E. CUSHMAN, 

Judge. [94] 

Copy of the within citation received and due 

service of same acknowledged this 20th day of Dec., 


1913 
CORWIN S. SHANK and 
H. C, BELT, 
Attorneys for Wells. 


[Endorsed]: Original. No. 5025. In the U. S. 
District Court, Western District of Washington, 
Northern Division. In the Matter of the Estate of 
Wenatchee Heights Orchard Company, Bankrupts, 
Plaintiff, vs. J. B. Lincoln, Trustee. Citation— 
J. B. Lincoln, Trustee, Defendant. Filed in the 
United States District Court, Western District of 
Washington. Dec. 20, 1913. Frank L. Crosby, 
Clerk. By E. M. L., Deputy. 


[Endorsed]: No. 2358. United States Circuit 
Court of Appeals for the Ninth Circuit. L. V. 
Wells, Appellant, vs. J. B. Lincoln, as Trustee in 
Bankruptcy of the Estate of Wenatchee Heights 
Orchard Company, a Corporation, Bankrupt, Ap- 
pellee, and J. B. Lincoln, as Trustee in Bankruptcy 
of the Estate of the Wenatchee Heights Orchard 
Company, a Corporation, Bankrupt, Appellant, vs. 
L. V. Wells, Appellee. In the Matter of Wenatchee 
Heights Orchard Company, a Corporation, Bank- 
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rupt. Transeript of Record. Appeals from. he 
United States District Court for the Western Dis- 
trict of Washington, Northern Division. 
Received and filed December 27, 1913. 
FRANK D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Cireuit. 
By Meredith Sawyer, 
Deputy Clerk. 


IN THE 


UNITED STATES 
CIRCUIT COURT OF APPEALS 


FOR THE NINTH CIRCUIT 


i Vv. W ELLS, 

Appellant, 
VS. 

J. B. LINCOLN, as Trustee in Bankruptcy of the 
Estate of WENATCHEE HEIGHTS OR- 
CHARD COMPANY, a Corporation, Bank- 
rupt, 

Appellee, 
and 

J. B. LINCOLN, as Trustee in Bankruptey of the 
Estate of the WENATCHEE HEIGHTS 
ORCHARD COMPANY, a _ Corporation, 
Bankrupt, 

Appellant, 
VS. 

L. V. WELLS, 

Appellee, 


In the Matter of WENATCHEE HEIGHTS 
ORCHARD COMPANY, a _ Corporation, 
Bankrupt. 


Brief of Appellant L. V. WELLS, upon his Appeal. 


Appeal from the United States District Court 
for the Western District of Washington 
Northern Division. 


STATEMENT OF THE CASH. 


This is an appeal from an order of the District 
Court modifying the order of the referee upon the 
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claim of L. V. Wells against the estate of the We- 
natchee Heights Orchard Company, bankrupt. 

The bankrupt was organized in the winter of 
1906 and 1907 for the purpose of handling a tract of 
land in Chelan County, Washington, known as We- 
natchee Heights. This tract consisted of about twelve 
hundred acres, of which about six hundred and fifty 
acres were in the Plat of Wenatchee Heights Orchard 
Tracts and the First Addition thereto. This six hun- 
dred and fifty acres were orchard lands, which how- 
ever, required irrigation to make them productive. 
The water right which accompanied the land was rep- 
resented by sixty-eight shares of stock in the Spring 
Hill Inrigation Company, which owned an irrigation 
system. At the time of the organization of the com- 
pany there were four men interested in this tract, 
to-wit: LL. V. Wells, E. H. McPherson, W. G. Stew- 
ard and A. C. McPherson. These men had been ac- 
quiring this property since 1903. They held differ- 
ent tracts in different proportions, and had each put 
in various sums of monev at different times. L. V. 
Wells, however, appears to have owned the bulk of 
the property, and the most of it stood in his name. 

The minutes of the first necting of the board of 
trustees of the company (trans. p. 98) show that the 
ineeting was held on March 9, 1907, at which were 
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present all the trustees of the company, to-wit: L. 
V. Wells, G. A. Virtue and Arthur Ward. At this 
meeting L. V. Wells submitted a proposal to convey 
this traet of land together with the water to the com- 
pany for $187,240, payable as follows: $50,000 by 
the assumption of a mortgage then on the land, $75,- 
000 by the issuance of the entire capital stock of the 
company of the par value of that amount, and the in- 
eurring of indebtedness to L. V. Wells of $40,000, E. 
H. McPherson $5,850, W. G. Steward $8,890, and A. 
C. MePherson $7,500. This offer was accepted and 
notes were executed to these four persons. This in- 
debtedness to L. V. Wells of $40,000, together with 
accrued interest thereon, forms a part of the claim of 
L. V. Wells in dispute in this action. 

Thereupon the entire eapital stock of the eom- 
pany was issued, one-half to L. V. Wells and the 
other half to E. H. McPherson. G. A. Virtue and 
Arthur Ward resigned as trustees and KE. H. Me- 
Pherson was elected a trustee and secretary of the 
eompany, and from that time on L. V. Wells and 
K. H. MePherson were the sole stockholders, trustees 
and officers of the company. The company thereupon 
entered upon the selling of its land, selling the land 
either for cash or upon contract. The company sold 


along with each tract two aere feet of water per acre, 
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and with its contract agreed to sell the same amount 
of water. When the land was sold upon contract, the 
contract provided that the company should retain 
possession of the land, plant it to orchard, and cul- 
tivate it until deeds should be issued. In this manner 
sales of land were made aggregating $340,000. As the 
company needed money, L. V. Wells loaned to the 
company from his own funds sums aggregating $12,- 
712.95, taking notes for the most of it bearing 7 per 
cent interest, and this also forms a part of the claim 
of L. V. Wells which was approved by both the ref- 
eree and the judge of the District Court. The re- 
mainder of the claim of L. V. Wells consisted of a 
claim for commissions upon the sale of property, and 
this was rejected by both the referee and the judge 
upon the ground that Wells and McPherson being the 
sole trustees could not make a valid contract with 
themselves for the payment of a commission. ‘The 
referee charged against L. V. Wells all the money 
whick had been withdrawn by him since the organi- 
zation of the company and approved tie claim for the 
balance found to be due in the sum of $56,389.16. 
Both the trustee in bankruptey and the claimant 
filed petitions for review of this order by the District 
Court, and upon the said petitions the District Court 


entered an order affirming the action of the referee 
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and approving the claim, but ordered that the pay- 
ment of any dividend upon this claim arising out of a 
considerable portion, (practically all) of the assets of 
the bankrupt should be postponed until all other 
creditors had been paid in full. 

The facts upon which the court founded this 
order are as follows: The business of the bankrupt 
had proceeded prosperously until the spring of 1910. 
At that time one Hotechkin, who had purchased a tract 
of land from the bankrupt company, commenced a 
suit for damages for alleged failure to furnish the 
required amount of water called for by his deed. He 
recovered a judgment which was paid. Then in the 
fall of 1910, Dana Hotchkin, the son of the former 
man. also began an action. While this action was 
pending Wells and McPherson, the officers of the 
bankrupt corporation, sought to devise a method of 
discouraging such actions, and thereupon, for the pur- 
pose of placing the apparent title of the assets of the 
company out of the bankrupt corporation, adopted 
the following proceedure. The notes which Wells 
and MePherson then had were taken up and in their 
place two notes were issued to each of them. One of 
these notes to Wells was for $57,000, and one of the 
notes issued to MePherson was for $18,000. An en- 


try was made upon the records of the bankrupt com- 
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pany of an offer made by B. E. Gates to the company 
to take these two notes aggregating $75,000 for a con- 
veyance of practically all of the assets of the bankrupt 
company to the Summit Investment Company. A 
resolution accepting this offer was placed upon the 
records of the company, and thereupon a conveyance 
of the property was made to the Summit Investment 
Company, in which B. E. Gates held all the stock ex- 
cepting one qualifying share which was held by his 
wife. The two notes of Wells and McPherson, how- 
ever, were never out of the possession of the payees, 
there was no intention of cancelling them and they 
were in fact not cancelled. The property which was 
deeded to the Summit Investment Company was still 
handled as the property of the bankrupt, and all the 
rents accruing therefrom were turned into the bank- 
rupt and used in the corporate business of the bank- 
rupt. There is not the slightest evidence, either direct 
or circumstantial, and neither the referee nor the dis- 
trict judge found as a fact that the purpose of Wells 
and McPherson in putting through this deal was 
other than as stated by Mr. Wells—to discourage fur- 
ther actions for damages. 

On December 24, 1912, William P. McElwain and 
I’. E. Ryer, who were interested in this project, with- 


out any demand made upon anyone for the setting 
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aside of this transfer to the Summit Investment Com- 
pany, brought an action in the Superior Court of 
King County against the bankrupt, the Summit In- 
vestment Company, Wells, McPherson, Gates and 
their wives for the purpose, among other things, of 
setting aside this transfer. In that action G. Bening- 
hausen was appointed a temporary receiver upon the 
ex parte application of the plaintiffs. Six davs after 
the commencement of the action an agreement (trans. 
p. 93) was made between all the parties to that action 
under which B. E. Gates turned all the stock of the 
Summit Investment Company over to the said Ben- 
inghausen. MeKlwain, Rver, Beninghausen, Wells 
and MePherson were elected trustees of the Summit 
Investment Company, and all parties agreed that the 
assets of the Summit Investment Company were in 
fact the assets of the bankrupt corporation, and were 
to be applied to the corporate uses of the bankrupt. 
This bankruptey proceeding was instituted upon 
January 18, 1913, npon the ground of the appoint- 
ment of a receiver in the state court. Subsequent 
to the appointment of the trustee in bankruptey, the 
officers of the Summit Investment Company, being 
thereunto duly authorized by both the trustees and 
the stockholders, conveved to the said trustee all the 
assets of the Summit Livestment Company without 


any reservation, 
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There is not the slightest claim made in this 
action that anv creditor suffered any injury, or that 
the estate of the bankrupt, subject to distribution 
among the creditors, was diminished in any respect 
by any of the dealings connected with the Summit 
Investment Company. The district judge, however, 
held that on account of the participation of L. V. 
Wells in the Summit Investment Company deal the 
payment of dividends upon his claim, otherwise 
valid, out of any of the property transferred to the 
Summit Investment Company, should be postponed 
until all other creditors were satisfied in full, and 
this action of the district judge in postponing the 
claim of L. V. Wells is the action which the appell- 
ant assigns as error upon this appeal. Wherefore 


the appellant makes the following 


SPECIFICATION OF ERROR. 


Said L. V. Wells assigns as error that the order 
entered in the said cause on the 11th dav of Decem- 
ber, 1913, modifying the order of the referee there- 
tofore made in said cause upon his said claim was 
erroneous and unjust to this appellant, because the 
said order provides that the said L. V. Wells be 
denied the right to receive any dividends on his 
claim out of the proceeds realized from the assets 
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conveyed by the said Wells to the Summit Invest- 
ment Company until all other creditors have been 


satisfied in full. 


ARGUMENT. 


In this argument we are somewhat handi- 
capped by the fact that the theory of the case which 
the district judge adopted was not advanced by the 
trustee either in his objections to appellant’s claim — 
before the referee or his petition for revision before 
the judge and was not argued by trustee’s counsel 
before the judge either by brief or orally, and we 
therefore have nothing to meet in argument except- 
ing the opinion of the district Judge, which is some- 
what obscure as to reasons, and very deficient as to 
authority. 

The theory upon which the district judge ap- 
pears to have acted in this matter is that inasmuch 
as Wells was guilty of lending his claim to the per- 
petration of a scheme which might have resulted in 
hindering, delaying or defrauding some creditor, he 
should therefore be punished by having his claim 
postponed to other creditors. 

The judge in his opinion makes two citations 
from Cyc. in support of his position (trans. p. 46), 
20 Cyc. 487-¢ and 638. 
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The first citation is to the effect that a fraudu- 
lent conveyance is null and void as to creditors, 
against which we would never contend. There is 
not the slightest evidence in this case that anybody 
ever claimed that any of these assets were anything 
else but the assets of the bankrupt corporation. 

The other citation is to the effect that where a 
grantee in a fraudulent conveyance is a party to the 
fraud, he cannot recover, as a condition precedent 
to the setting aside of the conveyance, any consid- 
eration which he may have paid for the conveyance 
or any sums which he might have paid out for the 
release of liens upon or improvement of the prop- 
erty fraudulently conveved. We fail to see how this 
rule applies in this case, as the claim of the appel- 
lant did not originate in any manner in the Summit 
Investment Company deal. The claimant proves his 
elaim without any reference thereto whatever. 

Even this rule, however, is not of wniversal ap- 
plication, particularly in the federal courts. In 
Clements v. Nicholson, 6 Wall. 299, the Supreme 
Court of the United States upheld this general doc- 
trine with the following limitation: 

‘“A sale may be void for bad faith though the 
buyer pays the full value of the property bought. 


This is the consequence where his purpose is to aid 
the seller in perpetrating a fraud upon his credit- 
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ors, and where he buys recklessly, with guilty knowl- 
edge. Where the fact of fraud is established in a 
suit at law, the buver loses the property without 
reference to the amount or application of what he 
has paid, and he can have no relief cither at law or 
in equity. When the proceeding is in chancery, the 
Jurisdiction exercised is more flexible and tolerant. 
The equity appealed to—while it scans the trans- 
action with the severest scrutiny—looks at all the 
facts and, giving to each one its due weight, deals 
with the subject before it according to its own ideas 
of right and justice. In some instances it visits the 
buver with the same consequence which would have 
followed in an action at law. In others, it allows a 
security to stand for the amount advanced upon it. 
In others, it compels the buyer to aceount only for 
the difference hetween the under price which he paid 
and the value of the property. In others, although 
he may have paid the full value and the property 
may have passed beyond the reach of the process of 
the court, it regards him as a trustee, and charges 
him accordingly. Where he has honestly applied 
the property to the liabilities of the seller, it may 
hold him exeused from further responsibility. The 
cardinal principle in all such cases is, that the prop- 
erty of the debtor shall not be diverted from the 
payment of his debts to the injury of his creditors, 
by means of the fraud.’ 


We respectfully submit that this action of the 
district judge runs counter to the first principle of 
the Bankruptey Act. This principle is an absolute 
equality between all nnpreferred and unsecured con- 
tract creditors regardless of the origin of their re- 
spective claims. Both the referee and the district 
judge found that the claim of appellant was a valid 
claim against the bankrupt. 
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82 (2) of the Bankruptcy Act gives to bank- 
ruptey courts the power to ‘‘allow claims, disallow 
claims, reconsider allowed or disallowed claims, and 
allow or disallow them against bankrupt estates.”’ 
$65 (a) provides that ‘‘dividends of an equal per 
eentum shall be declared and paid on all allowed 
claims, except such as have a priority or are se- 
eured,’’ and $65 (e) provides that ‘‘a claimant shall 
not be entitled to collect from a bankrupt estate any 
greater amount than shall accrue pursuant to the 
provisions of this act.’? The mere reading of these 
sections would seem to show conclusively that there 
is no power given to the bankruptcy court to rank 
claimants according to what the judge considers to 
be their merits or needs. If a creditor has a valid 
claim against the estate he is entitled to a dividend 
from the estate equal to the dividend of any other 
creditor, and no power is given to the bankruptcy 
court practically to fine him for actions which the 
bankruptcy court might not approve of, by depriv- 
ing him of any portion of his dividends. 

The Bankruptcy Act further provides what 
claims, otherwise valid, the court may refuse to ap- 
prove by $57 (g), which provides that ‘‘the claims 
of creditors who have received preferences, voidable 


under section sixty, subdivision b, or to whom con- 
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veyances, transfers, assignments, or incumbrances, 
void or voidable under section sixty-seven, subdi- 
vision e, have been made or given, shall not be allow- 
ed unless such ereditors shall surrender such prefer- 
ences, conveyances, transfers, assignments or imeum- 


’ 


brances.’’ This we believe is the only section of the 
Bankruptey Act which authorizes the bankruptcy 
court to refuse to approve a claim which otherwise 
would come within the definition of an allowable 
debt contained in $63, and this section gives even the 
ereditor who has received a preference the right to 
prove his elaim after the preference has been sur- 


rendered. 


One thing which will throw considerable light 
upon the interpretation of this statute upon this 
subject is a comparison with the portion of the form- 
er act of hankruptey upon the same subject. Section 


39 of the original Bankruptey Act of 1867 provided: 


“And if such person shall be adjudged a bank- 
rupt the assignee may recover back the money so 
paid, conveved, sold, assigned, or transferred con- 
trary to this Act, provided the person reeeiving such 
payment or conveyance had reasonable cause to be- 
heve that a fraud on this Act was intended or that 
the debtor was insolvent; and sueh ereditor shall not 
be allowed to prove his debt in bankruptey.’”’ 
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This was amended later, and as so ainended ap- 
pears as Section 5021 Revised Statutes, as follows: 

‘*Provided that the person receiving such pay- 
ment or convevance had reasonable cause to be- 
lieve that the debtor was insolvent and knew that a 
fraud on this Act was intended and such person, if 
a creditor, shall not in cases of actual fraud on his 
pait, be allowed to prove for more than a moiety of 
his debt, and this limitation upon the proof of debts 
shall apply to voluntary as well as involuntary bank- 
ripicy. 

It will thus be seen that the framers of the 
present Act had before them Acts which provided 
that in cases of actual fraud the creditor should be 
muleted to the extent of all and one-half of his 
claim. The omission of any such provision in the 
present Act is cogent proof that it was the intention 
of the framers of the Act that all claims should 
stand on an equal footing after preferences had been 
surrendered, regardless of anv frand in connection 
with an attempt to obtain a preference. 

Tn this case this claimant prior to the adjudica- 
tion of bankruptcy joined with all other parties who 
had any control over the Summit Investment Com- 
pany in a written acknowledgment that all of the 
assets of the Summit Investment Company were the 
assets of the Wenatchee Heights Orchard Company 
(trans. pp. 93 et seq.), immediately upon the ap- 
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pomtment of the trustee in bankruptcy the officers 
of the Sumnit Investment Company, by the consent 
of all persons interested, voluntarily conveyed all 
this property to the trustee in bankruptey (frans. 
pp. 96, 97), and during all the time this property 
stood in the name of the Summit Investment Com- 
pany the rentals arising therefrom had been paid 
either to the bankrupt or the receiver appointed by 
the State Court, or to the trustee in bankruptey 
(frans. p. 97). Most assuredly a creditor after the 
surrender of what might have been claimed as a 
preference can be in no worse situation than a ered- 
itor who did claim such preference. 

The Supreme Court of the United States has 
repeatedly held that the faet that at some time or 
other one creditor has attempted to ect the better of 
the other creditors, will not prevent the ereditors 
from ultimately sharing equally in the assets of the 
debtor. This rule was upheld in several equity 
eases, 

Vhite v. Cotzhausen, 129 U.S. 329. 
(7.8. Rubber Co. v. American Oak i. Comms 
U_S. 434. 

In White v. Cotzhausen, supra, the lower court 

on the petition of a creditor had set aside certain 


conveyances and other instruments made for the 
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benefit of the debtor’s mother, sisters and brothers 
as fraudulent with respect to creditors, and ordered 
the property to be applied in satisfaction of the 
plaintiff’s claim. The Supreme Court upheld the 
lower court in so far as setting aside the transfer 
was concerned, but said: 


‘‘Tt remains only to consider the effect of these 
views upon the decree below. We have already seen 
that the circuit court proceeded upon the ground 
that the conveyances, bill of sale, confession of judg- 
ment and transfers by Alexander White, Jr., were 
made without adequate consideration and with intent 
to hinder, delay and defraud the appellee. Upon 
these grounds it gave him a prior right in the dis- 
tribution of the propertv. We are not able to 
assent to this determination of the rights of the 
parties; for the mother, sisters and brother of Alex- 
ander White, Jr., were his creditors, and, so far as 
the record discloses, they only sought to obtain a 
preference over other creditors. But their attempt 
to obtain such illegal preference ought not to have 
the effect of depriving them of their interest, under 
the statute, in the proceeds of the property in ques- 
tion, or justify a decree giving a prior right to the 
appellee. It was not intended by the statute, to give 
priority of right to the creditors who are not pre- 
ferred. All that the appellee can claim is to partici- 
pate in such proceeds upon terms of equality with 
other creditors.” 


And the Supreme Court thereupon sent the ease 
back to the lower court with instructions to find the 
amount due to the creditors who had attempted to 
make themselves preferred creditors. 
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In U. S. Rubber Co. v. American Oak L. Co., 
supra, the court closes its opinion with the following 


language : 


“There is a wide difference between the case of 
a fraud ab initio—such, for instance, as a scheme to 
enforce a false or pretended indebtedness, so as to 
remove the assets of an alleged debtor from the 
reach of his bona fide ereditors—and the case of an 
attempt by bona fide creditors to secure preferences 
for themselves, but using methods forbidden by 
statute or by the policy of law. In the former case, 
undoubtedly, a court of equity will refuse to permit 
the guilty parties to derive any profit or advantage 
from the fraudulent arrangement. In the latter 
case a court of equity will not declare a forfeiture of 
just debts. or, by postponing them till all other cered- 
itors are satisfied, practically confiseate them, but 
will, while defeating the attempt to obtain a forbid- 
den preference, leave such creditors to use and enjoy 
the same rights and remedies possessed by other 
CTioG WTS." 


The ‘*methods forbidden by statute or by the pol- 


b) 


i¢y of law’’ which the Supreme Court there held 
should not canse these creditors to forfeit their valid 
claims, consisted in secretly taking judgment notes, 
and preventing other creditors from obtaining the 
same preference by having subservient dummies 
secretly placed in control of the debtor corporation 
while the debtor corporation continued to do busi- 
ness and incur indebtedness apparently under its old 


officers, even to the extent of keeping the names of 
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the old officers upon its stationery. Surely the actions 
set forth in this case were morally as reprehensible 
as were the actions of this claimant and his co-officer 
McPherson in the case at bar, which consisted mere- 
ly in placing in their corporate minute book a false 
entry, which never deceived anybody, and which was 
never used in any attempt to deceive anybody, and 
the execution and placing upon record of a deed 
which never injured anybody, and which was never 
used in any attempt to injure anybody. 

The district judge, however, in his opinion 
states that this scheme might have resulted in the 
injurv of some of the creditors. In the American 
Oak Leather Company case, the scheme there adopt- 
ed might very well have resulted in injurv to other 
creditors, as was pointed out by the lower court in 77 
Fed. 674, as follows: 

‘The arrangement was not intended to provide 
means to pay the debt, but solely to provide a legal 
equipment whereby the entire assets could be quickly 
seized in case of disaster, and other creditors be 
prevented from obtaining a like advantage. Had the 
Fargos been dishonest, they could, under this ar- 
rangement, have appropriated to themselves the pro- 
ceeds of the sales, and left to the holders of these 
preferential judgment notes, when the catastrophe 
happened, only the stock unsold, and, during the 
period ‘of such dishonest appropriation, have effect- 


ually foreclosed other creditors by their arrange- 
ment with the rubber companies. It is not enough to 
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sav that such a thing did not, in fact, happen, and 
that the Fargos were not, in fact, dishonest. The 
point is, did the rubber companies make such a dis- 
honest appropriation an easy and natural oppor- 
tunity to the debtor? If so, the transaction is, in 
law, a fraud. The law looks beyond the specific in- 
stance under review to the example such an instance 
suggests to the trading world, and to the frauds that 
might cover themselves under the opportunities of 
such an example. The arrangement under consider- 
ation is, in Its practical aspects, an effectual, secret 
lien upon a stock of goods in trade, under circeun- 
stances that justify the trading world in giving se- 
eurity to the trader to which he is not entitled, and 
is, therefore, a much stronger case even than PRob- 
inson uv. Elliott.’’ 


In the interpretation of the bankruptey law. we 
respectfully submit that the Supreme Court of the 
United States has clearly held that the only valid 
reason for refusing approval to a debt which comes 
within the provisions of Section 63 is that the ered- 
itor is still retaining one of the preferences men- 
tioned in Section 57 g. 


Hutchinson v. Otis, Wileor & Company, 190 
U. ee S92 


Keppel v. Tiffin Savings Bank, 197 U.S. 356; 


Page & Yogers, 2h) U.S. 575. 


In Hutchinson v. Otis, Wileor & Co., 190 U.S. 
d02, a creditor having taken judgment against the 
bankrupt, attached debts due to the bankrupt, and 


obtained satisfaction of its judgment thereby, and 
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entered full satisfaction upon the record in the court. 
Subsequently Otis, Wilcox & Co. paid over to the 
trustee the ful! amount of the respective debts, and 
filed a claim in bankruptev for the amount paid 
back. The Supreme Court said: 

‘‘When Otis, Wilcox & Co. paid the debts out of 
which they had received satisfaction, they undid the 
satisfaction, and the trustee in bankruptcy knew it. 


We see no sufficient ground on which he ean deny 
the consequence that the right to prove revived.’’ 


In Keppel v. Tiffin Savings Bank, the Circuit 
Court of Appeals for the sixth circuit propounded 
to the Supreme Court the question :—‘‘Can a eredit- 
or of a bankrnpt who has received a merelv voidable 
preference and who has in good faith retained such 
preference until deprived thereof by the judgment 
of a court upon a suit of the trustees, thereafter prove 
the debt so voidably preferred ?”’ 

The Supreme Court answered this question in 
the affirmative, saving: 

“Tt is argued, however, that courts of bank- 
ruptey are guided by equitable considerations, and 
should not permit a creditor who has retained a 
fraudulent preference until compelled by a court to 
surrender it, to prove his debt and thus suffer no 
other loss than the costs of litigation. The fallacy 


lies in assuming that courts have power to inflict 
penalties, although the law has not imposed them.” 
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Counsel for the trustee may attempt to distin- 
@uuish this case by asserting that the Supreme Court 
relied npon the “good faith’’ contained in the ques- 
tion propounded. In the later case, however, of 
Page v. Rogers, 211 U.S, 575, there is not the slight- 
est suspicion of good faith in the decision of the 
court. On the contrary, in the decision in this case 
of the Cirenit Court of Appeals for the sixth circuit 
contained in 140 Fed. 596, it appears that there were 
strong evidences of fraud, a elaim through an al- 
tered trust deed, uncertainty of testimony as to when 
this trust deed was delivered and whether it ever 
was delivered, and many other suspicious eireum- 
stances pointing to fraud and bad faith, if nothing 
worse, and in summing up its opinion thereon the 
Ciremt Court of Appeals stated (p. 605): 

“Paking all the facts and circumstances of the 
ease together, we are not convineed that the court 
below erred in holding this mortgage invalid for 
want of good faith, irrespective of whether it was in- 
tended to go into effect when delivered in 1899 under 
the agreement against registration. That agree- 
ment, we are convinced, was made for the purpose 
of enabling [. B. Merriam to hold himself out as the 
owner of this coal land. This he did. He was there- 
by enabled to continue in business for several years; 
his debt constantly increasing. The fact that this 
was a secret lien gave this property the appearance 
of being uninemnbered, and was the moving induee- 
ment of some of his existing creditors to erant delay 
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by extension and renewal. The debtor actively rep- 
resented this land as an available asset which he was 
in constant expectation of selling, and that the pro- 
ceeds would pay all his debts and disincumber his 
other property. These representations operated to 
quiet his existing creditors and to obtain from some 
of them extensions and renewals and new credit in 
at least one proven case. Neither is the unexplained 
alteration of the mortgage, aside from its technical 
effect as an alteration, consistent with a bona fide 
purpose to secure a lien for an honest debt. These 
facts and others, not so important, but yet of same 
weight which appear in the transcript, convince us 
that the lien claimed was not a bona fide lien of more 
than four months’ existence at date of bankruptey.”’ 

The Cireuit Court of Appeals thereupon came 
to the conclusion that the executors of Thomas Mer- 
riam should account to the trustee in bankruptey for 
all the proceeds of the sale of the bankrupt’s interest 
in this coal land which were applied to the debts and 
claims of Thomas Merriam and to the debts and 
claims upon which Thomas Merriam was liable, but 
not for the proceeds of this sale which actually went 
to the benefit of the estate. 

The Supreme Court held that the question of 
whether the preferred creditor had been euiity or 
not guilty of actual fraud was of no moment in this 
ease, saving: ‘‘The alternative ruling that the trust 
deed was invalid for want of good faith and because 


it was agreed to be withheld from record to mislead 
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and defraud ereditors may be disregarded. There- 
fore we need not consider whether the bill should 
have been amended to pernit an attack on the deed 
as fraudulent.” 

After thus deciding that the question of fraud 
or no fraud was immaterial, it modified the judg- 
ment which had been entered by the Circuit Court 
of Appeals, stating: ‘All that has been said would 
naturally lead to an affirmanee of the decree. Nev- 
ertheless we are of the opinion that it ought to be 
modified for a reason not dwelt upon in argument. 
Now that this litigation has come to an end and the 
defendant has been compelled to surrender the 
preference which he received, he is entitled to prove 
his claim and to receive a dividend on it upon an 
equality avith other creditors. * * * The de- 
fendant may be permitted, if he shall be so advised, 
to prove his clain against the estate of the bankrupt, 
and the bankrupt court then may settle the amount 
of the dividend coming to him, and the final decree 
may direct lim to pay over the full amount of his 
preference, with interest, less the amount of his divi- 
dend. Solely for the purpose of accomplishing this 
result, the final decree in the ease is reversed and 
the case remanded to the district court to take pro- 


ceedings in conformity with this opinion.”’ 
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It will thus be seen that the Supreme Court has 
held in this opinion that if a creditor has a valid in- 
debtedness against the bankrupt and is not ulti- 
mately to retain an illegal preference, he may re- 
cover his dividend and it is entirely immaterial that 
in transactions connected with this very indebted- 
ness he has been guilty of fradulent conduct. 

Another theory upon which the decision of the 
district judge might be attempted to be upheld is, 
as stated in the Judge’s opinion: 

“By their acts, both as creditors and for the 
corporation, said company’s property was transfer- 
red in such a way, as found by the referee. that. 
neither they nor the corporation could recover it. 
The other creditors, alone, could compel its return 
to the corporation. They did so, To now hold that 
the claimants, who were parties to such transfer, 
may resort to the property they helped put out of 
the reach of the corporation and -themselves, the 
same as the other creditors, would neither tend to 
encourage innocent creditors to diligence, nor dis- 
courage those dishonestly inclined from scheming 
for an unfair advantage.”’ (Trans. p. 46.) 

The trouble with this theory is that it is borne 
out neither by the facts nor by the law. This is not 
a contest between the Orchard Company or Wells 
as a creditor and the Summit Investment Company 
standing squarely upon the conveyance to it and in 


the situation which existed immediately after the 
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execution of the deed to it. At the time of the in- 
stitution of bankrupety proceedings there had been 
executed the agreement of December 30, 1912 (trans. 
p. 98 et seq), by which every one connected with the 
Summit Investment Company had reeognized the 
assets of this company as in fact the assets of the 
Wenatchee Heights Orchard Company, and which 
was a legally enforcible contract against the Sum- 
mit Investment Company in favor of the Orchard 
Company, and all persons claiming rights there- 
under, including this claimant. 

The eonelusion of the distriet judge when he 
states that this claimant helped to put this property 
‘out of the reach of the corporation and them- 
sclyes,’’ is not borne out by the facts. The property, 
as the outcome shows, was, upon demand, within the 
reach of the eorporation and was voluntarily re- 
turned immediately upon demand being made. Al- 
though the purpose of this transfer, as stated by 
Mr. Wells, was to discourage litigation in the way 
of damage suits, it does not appear in the record 
that any one was in facet either hindered, delayed 
or defrauded, and if anvone had been so hindered, 
delayed or defrauded, it is only reasonable to believe 
that it would have been shown upon the hearing 


upon this claim. 
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Altogether four different hearings were had be- 
fore Judge Hoyt in this matter upon which the Sum- 
mit Investnent Company deal was taken up, to-wit: 
February 11, 1913 (érans, p. 86), June 11, 1913 
(trans. p. 70), June 23-24, 1913 (trans. p. 75), and 
September 3, 1913 (trans. p. 70), and Judge Hoyt, 
the referee who conducted these hearings, in his or- 
der refused to find this claimant guilty of any inten- 
tional fraud in the entire proceedings. 

The trustee obtained these assets by deed which 
contained no reservation whatever. The Summit 
Investment Company never asserted any claim 
against this property adverse to the claims of the 
Orchard Company but, from the time when it re- 
ceived conveyance, has turned over all the rents and 
profits to the Orchard Company as the assets of the 
Orchard Company and, as appears from its actions, 
has at all times been ready to recognize the rights 
of the Orchard Company when called upon. The 
trustee received these assets and now holds them as 
the assets of the bankrupt, and to permit certain 
creditors to obtain a preference in these proceedings 
would be violative of the first principle of the Bank- 
ruptcy Act, which is, in the closing language of Mr. 


Justice Brown in First National Bank v. Staake, 
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202 W.S. 141, ‘designed to secure equality among 
all creditors.” 


The last word upon this question of the relative 
situation between different classes of creditors in the 
proceeds of a convevance which has been abandoned 
ov set aside, is contained in L. A. Becher Co. v. Gill, 
206 Fed. 36, wherein an attempt was made to post- 
pone the claim (as a general creditor) of a c¢ondi- 
tional sale vendee who had abandoned any elaim un- 
der his conditional sale contract. The Circuit Court 
of Appeals of the eighth cireuit, however, speaking 
through Hook, Judge, said: 


“The trial court, having held the unrecorded 
eontract of conditional sale void as to creditors who 
became such after it was executed, then ruled that, 
While appellant might prove its claim as a general 
ereditor, it could not participate equally with them 
because they, the subsequent creditors, had an equit- 
able hen on the property in question superior to the 
prior general creditors, and were first entitled to the 
proceeds. The court followed /n re Wade (D. C.) 
185 Fed. 664, and Stmmons v. Greer, 98 C. C, A. 408, 
174 Fed. 654. We think the right of the subsequent 
creditors is merely a defensive one against the hold- 
er of the contract of conditional sale who has failed 
to comply with the registry statute, and that it is not 
alien giving them a pr eference upon distribution in 
hankiuptey. It prevents the successful assertion 
against them of an unrecorded instrument, but does 
not in addition confer an affirmative right against 
others. In such cases the defense against the unre- 
corded instrument is generally due directly or pri- 
marily to the provisions of the statute. Jn a broad 
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sense the statute is founded upon considerations of 
justice and equity which are recognized and fre- 
quently referred to by the courts in construing and 
applying it, but it was not intended by such refer- 
ences to give the parties so protected a substantive 
hen superior to others. Jf the holder of the unre- 
corded instrument made no claim on it, but was con- 
tent to be a general creditor, it would hardly be con- 
tended that subsequent creditors upon discovering 
its existence could bring it up themselves as ground 
for a lien or preference over creditors otherwise of 
the same class. It does not seem admissible that the 
existence of such a lien should depend upon the as- 
sertion of the unrecorded instrument by the holder 
and his failure. Equity has a large place in the ad- 
ministration of the bankruptcy law, but so far as 
may be without disturbing positive rights the dom- 
inant note is that ‘‘equality is equity.’’ An assign- 
ment for the benefit of creditors which is vaeated by 
proceedings in bankruptey may vet be used to de- 
feat, for the benefit of the estate, an intervening 
execution levy. Reed v. MeIntyre, 98 U. S. 507, 25 
L. Ed. 171. Section 67f of the present Act (Act 
July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comipaiaw 
1901, p. 3450]) provides that Hens obtained by legal 
proceedings within four months prior to the filing 
of the petition in hankruptcy shall be void unless 
the court preserves them for the benefit of the estate. 
In First National Bank v. Staake, 202 U.S. 141, 26 
Sup. Ct. 580, 50 L. Ed. 967, liens of attaching cred- 
itors void under the section cited were nevertheless 
preserved for the trustee against a prior unrecorded 
conveyance by the bankrupt which solelv regarded 
was valid between the parties and as to the trustees. 
And the property so saved was for the general es- 
tate, not for a special class of creditors. If in the 
ease at bar liens had been obtained by the subsequent 
creditors by judicial proceedings within the four 
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months, they would, in the dis¢retion of the court, 
have been set aside or retamed for the benefit of the 
general estate in bankruptey. Yet, it is urged that 
by an equitable hen, purely by construction, the sub- 
sequent creditors regardless of proximity in time to 
the bankiruptey proceedings secure a preference they 
might not have been able to get by industrious resort 
to the courts. In equity it would appear that when 
appellant's contract is out of the way its right of 
participation is equal to that of subsequent creditors. 
Its property enriched the estate of the bankrupt as 
well as theirs, and to deny it a ratable participation 
would be an undue punishment for an ineffectual 
attempt to secure or protect itself.”’ 

In conclusion, we respectfully submit that an 
analysis of the actions of this claimant shows that 
he never had any intention of actually depriving any 
ereditor of his just rights in this estate. It is true a 
convevance was made to the Summit Investinent 
Company, but all of the revenue arising from the 
property was turned back to the bankrupt company 
and used for the company purposes. The suit which 
was begun in the supericy court was begun without 
any notice whatever having been given to the claim- 
ant or demand for any restoration, and six days 
after this suit was begun we find this claimant en- 
tering into a written agreement with all other par- 
ties concerned acknowledging that the assets of the 
Summit Investment Company are in fact the assets 


of the Wenatchee Heights Orehard Company and 
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were to be used in carrying on the business of the 
Orchard Company, and later, as soon as a trustee 
in bankruptey is appointed who could hold the title 
to the property, the property is voluntarily surrend- 
ered to the trustee. There is not the slightest evi- 
dence of any attempt to hinder, delay or defraud 
other than the mere fact of the entry in the minutes 
of the Orchard Company (which does not appear 
to have ever been shown to anyone) and the execu- 
tion and recording of the deed (which does not appear 
ever to have deceived or harmed anyone). All the 
other actions of this claimant point to a bona fide in- 
tention and desire faithfully to carry out the corporate 
objects and purposes of the company at considerable 
sacrifice of his own personal interests. Among some 
of these actions are his loaning to the company vari- 
ous sums aggregating over $12,000, including over 
$3,000 loaned to the company subsequent to the Sum- 
mit Investment Company deal, $2,000 of which he 
borrowed from the bank upon his own note to lend 
to the company. He personally guaranteed the per- 
formance of many of the contracts of the bankrupt 
company. When a judgment was obtained against 
the company he and McPherson signed the super- 
sedeas bond as sureties to enable the company to ap- 
peal to the Supreme Court. Right up to the insti- 
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tution of the receivership proceedings this claimant 
was ever ready to help out the bankrupt corporation 
by personal advances of money and by the loan of his 
credit. We respectfully submit that. even if fraud- 
wlent conduct could have the effect of postponing a 
Just claim in bankruptey, such fraudulent conduct 
does not appear in this ease and that the decision of 
the referee who saw and heard this claimant testify 
before him on two different occasions (June 23, 
1913, and September 3, 1913) and heard his CO- 
officer McPherson testify before him on two other 
miferent oceasions (June 11, 1913. and February 
If, 1915). and failed to find them ewilty of anv ac- 
tual fraud, should be upheld, and that the order of 
the District Court modifying the order of the referce 
should be reversed, with instructions to affirm the 
order of the referee. 
Respectfully submitted, 
CORWIN S. SHANK and 
HORATIO G. BELT. 
Attorneys for Appellant, L. V. Wells. 


